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THE THIRTY-THIRD YEAR OF THE WORLD COURT * 


By Manuey O. Hupson 


The history of the International Court of Justice in its thirty-third year 
is contained in narrow compass. It is chiefly confined to one judgment 
rendered by the Court in the Case of the Monetary Gold Removed From 
Rome in 1943, and to the advisory opinion given by the Court on the 
Effect of Awards Made By the United Nations Administrative Tribunal. 
Apart from these, in the Nottebohm Case between Liechtenstein and Guate- 
mala, the time for the rejoinder of Guatemala to be filed was extended for 
one month, to November 2, 1954. Action was taken by the Court ordering 
that the ‘‘Electricité de Beyrouth’’ Company Case be removed from the 
list at the request of the French Government; the Court also ordered that 
two cases brought by the United States against Hungary and the Soviet 
Union, relating to the Treatment in Hungary of Aircraft and Crew of 
United States of America, should be removed from the list for lack of 
jurisdiction. Elections held in the General Assembly and the Security 
Council assured the Court of a full complement of judges. Three indi- 
vidual states took action during the year with respect to their declarations 
recognizing the Court’s compulsory jurisdiction. 


CasE OF THE MonETARY GoLD REMOVED FROM RoME IN 1943 


This case arose from an application by the Italian Government against 
the Governments of the French Republic, the United Kingdom, and the 
United States of America, filed on May 19, 1953. The application was 
treated in the ordinary way, and time limits were set for the filing of a 
memorial by the Italian Government and counter-memorials by the re- 
spondent governments.' 

On October 30, 1953, the Agent of the Italian Government filed with the 
Court a document entitled ‘‘Preliminary Question’’; this pointed out that 
the application invited the Court to pronounce upon the international 
responsibility of Albania to Italy, and that doubts might arise as to its 
jurisdiction. The document therefore contained a submission, by which 
the Italian Government 


requests the Court to adjudicate upon the preliminary question of its 
jurisdiction to deal with the merits of its claim, set forth under No. 1 
of the submissions of the Application submitted to the Court on May 
9th, 1953. 


In an Agreement signed at Washington on April 25, 1951, the gov- 
ernments of the French Republic, the United Kingdom, and the United 
States of America, who were charged with the restitution of monetary 

* This is the thirty-third in the writer’s series of annual articles on the World Court, 


the publication of which was begun in this JourNaL, Vol. 17 (1923), p. 15. 
11.C.J. Reports, 1953, p. 37. 
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gold under Part III of the Agreement on Reparation from Germany signed 
in Paris on January 14, 1946,? agreed upon the arbitration of the question 
of the ownership of 2338.7565 kilograms of monetary gold seized in Rome 
by the Germans in 1943 and taken to Germany. Both Albania and Italy 
laid claim to the gold, as being the property of the National Bank of 
Albania; the National Bank of Albania was an Italian enterprise set up in 
1925, whose assets were nationalized by an Albanian law of January 13, 
1945. It was anticipated that Albania might win the arbitration, and in 
this event the parties to the Agreement said in an accompanying statement 
that they would deliver the gold to the United Kingdom in partial satisfac- 
tion of the judgment in the Corfu Channel Case, delivered by the Court 
on December 15, 1949,° 


unless, within 90 days from the date of the communication of the 
arbitrator’s opinion to Italy and Albania, either 

(a) Albania makes an application to the International Court of 
Justice for the determination of the question whether it is proper that 
the gold, to which Albania has established a claim under Part III, 
should be delivered to the United Kingdom in partial satisfaction of 
the Corfu Channel judgment; or 

(b) Italy makes an application to the International Court of Justice 
for the determination of the question whether, by reason of any right 
which she claims to possess as a result of the Albanian law of 13th 
January 1945, or under the provisions of the Italian Peace Treaty, 
the gold should be delivered to Italy rather than to Albania and agrees 
to accept the jurisdiction of the Court to determine the question 
whether the claim of the United Kingdom or of Italy to receive the 
gold should have priority, if this issue should arise.* 


In either event the three governments accepted the jurisdiction of the 
Court. 

Mr. Georges Sauser-Hall was appointed as the arbitrator in the case; 
he held on February 20, 1953, that the gold was the property of Albania 
in 1943. The Albanian Government made no application to the Court 
as provided in the Washington Statement; but such an application was 
filed by the Italian Government on May 19, 1953, instituting proceedings 
against the governments of the French Republic, the United Kingdom, 
and the United States of America.® 


2 Treaties and Other International Acts Series, No. 1655; [British] Treaty Series, 
No. 56 (1947), Cmd. 7173. 

81.C.J. Reports, 1949, pp. 244, 250. The amount of compensation due from the 
People’s Republic of Albania to the United Kingdom was fixed at £843,947. See this 
JOURNAL, Vol. 44 (1950), p. 579. 

4 The text of the Washington Agreement of April 25, 1951, is to be found in 91 
United Nations Treaty Series 21; Treaties and Other International Acts Series, No. 
2252; and [British] Treaty Series, No. 39 (1951), Cmd. 8242. The text of the attached 
Statement appears in Department of State Bulletin, Vol. 24 (1951), p. 785. In this 
case it matters little that the three governments parties to the Agreement were agreed 
to go before the Court, and the question of the importance of the Agreement as furnish- 
ing a basis for the Italian Application really disappears; the Court at no time con- 
sidered the text of the Agreement. 

5 The text of the application does not appear in the Court’s judgment; it is full 
of interest for the student. The facts of the case seem to be set out with considerable 
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The application was transmitted by the Registry to the three respondent 
governments on May 19, 1953, and to the Albanian Government on May 
20, 1953—it is not clear why this date was chosen for the transmission to 
Albania. By an order of July 1, 1953, time limits were fixed for the 
presentation of the memorial and counter-memorials; the former was fixed 
for November 2, 1953.° 

On October 30, 1953, the preliminary question was submitted to the 
Court by the Agent of the Italian Government; on November 3, 1953, the 
Court issued an order suspending the proceedings on the merits and fixing 
two time limits for the proceedings;* the order was later extended.* So 
far as the preliminary question was concerned, the case became ready for 
hearing on March 31, 1954. 

In the absence of Judge Alvarez, the Court consisted of all the judges 
plus Professor M. G. Gaetano Morelli, Professor of International Law of 
the University of Rome. Oral hearings were begun on May 10, 1954, and 
were concluded on May 14, 1954. The Court heard arguments and replies 
by MM. Casto Caruso and Tomaso Perassi on behalf of Italy, and on be- 
half of the respondent governments by MM. André Gros and Philippe 
Monod, for France, and by Sir Gerald Fitzmaurice and Mr. J. E. §S. 


Faweett for the United Kingdom.® 
In the final submissions of the Italian Government, the Court was asked 


to adjudge and declare 


That the Statement to accompany publication of the Agreement 
between the Governments of the French Republic, the United King- 
dom of Great Britain and Northern Ireland and the United States of 
America for the submission to an arbitrator of certain claims with 
respect to gold looted by the Germans from Rome in 1943 is not a 
sufficient basis upon which to found the jurisdiction of the Court to 
deal with the merits of the claim set forth under No. 1 of the Sub- 
missions of the Application submitted to the Court by the Government 
of the Italian Republic on May 19th, 1953; 

That the Court is consequently without jurisdiction to adjudicate 
upon the merits of the said claim; 

That the Court, whatever may be its decision on the question of 
jurisdiction referred to above, is without jurisdiction to adjudicate 
upon the claims contained in No. 1 and No. 2 of the Submissions of the 
Government of the United Kingdom dated March 26th, 1954. 


At the hearing on May 14, 1954, the British Government asked the Court 
to say 


(1) That, in view of Italy’s objection on the ground of the alleged 
lack of competence of the Court, her Application to the Court of May 
19th, 1953, 


particularity, and it bears on the fullness of the Italian case. Apart from this fact, 
the application does not deal directly with the two questions which were before the 
Court in the present proceeding. 61.C.J. Reports, 1953, p. 37. 

7 Ibid., p. 44. 8I.C.J. Reports, 1954, p. 10. 

® Mr. Herman Phleger, Agent of the Government of the United States, stated that 
since he did not expect to supplement his written statement, he would not be present 
at the oral proceedings. 
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(a) does not conform to the conditions and intentions of the Tri- 
partite Washington Statement of April 25th, 1951, or alternatively 

(b) has been in effect withdrawn or cancelled by Italy, and is there- 
fore invalid and void; 


(2) that Italy is, in the circumstances, to be deemed not to have 
made any application to the Court within the meaning and for the 
purposes of the Tripartite Washington Statement. 


Alternatively 
(3) that, if the Court holds, contrary to the contentions of the 
United Kingdom, that the Italian Application is still valid and sub- 
sisting, the Court has jurisdiction to determine on their merits the 
questions put to the Court in the Italian Application. 
Judgment was given by the Court on June 15, 1954.?° 

The Court begins by tracing the origin of the case in Part III of the 
Paris Agreement on Reparation from Germany, of January 14, 1946. This 
Agreement provided that monetary gold should be pooled for distribution 
as restitution among the states from which the gold was looted by Germany ; 
and its implementation was entrusted to the respondent governments, 
which set up a Tripartite Commission for the purpose. The participation 
of Italy in this distribution, a question expressly reserved in the 1946 
Agreement, was made possible by a Protocol signed with Italy by the 
French, British, and United States governments at London on December 
16, 1947.14 ‘‘Disputed questions of law and fact’’ having arisen in respect 
of the gold taken from Rome, the Washington Agreement was signed on 
April 25, 1951, by which the matter was submitted to arbitration; the 
arbitrator gave his opinion that the gold in question had belonged in 1943 
to Albania, within the meaning of Part III of the Paris Agreement. This 
was the only question submitted to the arbitrator. The respondent govern- 
ments had declared in the Statement issued on the date of the Washington 
Agreement of 1951 that they were faced with ‘‘another question,’’ since 
Italy and the United Kingdom claimed the gold for different reasons not 
covered by Part III of the Agreement. Italy had not presented a me- 
morial on the merits; instead she raised an issue as to the Court’s juris- 
diction to deal with the first claim in her application. 

It is this question which the Court terms a ‘‘preliminary question.”’ 
In the practice of the Court, it is a new thing to be called a preliminary 
question. Italy’s submission was really directed against Albania, which 
was not a party to the dispute, and the Court was asked to say whether 
the Washington Statement was ‘‘a sufficient basis on which to found the 
jurisdiction of the Court to deal with the merits of the claim set forth under 
No. 1 of the submissions of the Application.’’ 

The Court was really confronted with a dispute between Italy and the 
United Kingdom, as the French Republic and the United States of America 
did not go beyond general observations. The United Kingdom Government 
had based its challenge to the Court’s jurisdiction on the ground that it 

10 1.0.3. Reports, 1954, p. 19; digested in this Journat, Vol. 48 (1954), p. 649. 


11 Treaties and Other International Acts Series, No. 1707; [British] Treaty Series, 
No. 3 (1948), Cmd. 7298. 
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(a) does not conform to the conditions and intentions of the 
Tripartite Washington Statement of April 25, 1951; or alternatively 
(b) has been in effect withdrawn or cancelled by Italy and is 


therefore invalid and void. 


In other words, Italy was to be deemed ‘‘not to have made any applica- 
tion to the Court within the meaning and for the purposes of the Tripartite 
Washington Statement.”’ 

In the first place, it was argued that the ‘‘preliminary objection’’ of 
Italy was contrary to the Rules or to the Statute. Article 62 of the Rules 
is couched in terms which do not limit to the respondent the right to pre- 
sent preliminary objections; in other words, the article does not preclude 
the raising of an objection by an applicant in circumstances such as those 
in which the present case has arisen. The Court found that Italy’s ac- 
ceptance of jurisdiction had not become less complete or less positive than 
was contemplated in the Washington Statement. 

Nor could the Court accept the British contention that the application 
had been in effect withdrawn or canceled. The raising of a preliminary 
objection by Italy could not be regarded as a discontinuance of the case, 
in accordance with Article 69 of the Rules. 

The Court noted that in respect of the relations between the three re- 
spondent states and Italy the application was in conformity with the offer 
made in the Washington Statement. The governments before the Court 
had made by successive acts a submission to the Court within the meaning 
of Article 36 (1) of the Statute. The Court drew attention to a British 
argument in the oral proceedings which would have confined the question 
to a statement whether Albania’s share would go to the United Kingdom 
or to Italy. This seemed to be an oversimplification of the problem. The 
Court had been requested first to determine certain legal questions upon 
the solution of which depended the delivery of the gold. 

The first submission of the Italian Government centered upon a claim 
against Albania for an alleged wrong. It was obvious that the Court could 
not decide on the merits of such a question in the absence of Albania. The 
Court could only exercise jurisdiction over a state with its consent, and 
that consent was lacking in the case of Albania. In the present case, 
Albania’s legal interests would be affected by a decision; in fact they would 
form the subject-matter of the decision. No provision of the Statute would 
justify such a decision of the Court. Under Article 59 of the Statute, 
the decision of the Court in a given case binds only the parties to it and 
only in respect of the particular case, but there underlies that provision 
the assumption that the Court is at least able to render a binding decision. 

As to the second claim in the Italian application, the question of priority 
as between Italy and the United Kingdom had always been a subsidiary 
question. It referred to a right which existed in the Italian Government 
independently of Great Britain. The right referred to would only arise 
in the event that the Court had decided on the merits of the first question. 
Counsel for the Italian Government had added, however, that 
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if the Court considers that the question of priority between the re- 
spective rights of the United Kingdom and Italy can be examined in 
a hypothetical form, independently of the examination of the first 
Italian claim, the Italian Government, for its part, would have no 
objection. 
Apart from the fact that this statement was conditional in form, it could 
not constitute a proposition based on the Washington Statement. Hence 
the Court found that it was impossible for it to adjudicate on the Italian 
claim. 

On the first point, the jurisdiction conferred did not, in the absence 
of Albania, authorize it to adjudicate. By thirteen votes to one, the Court 
found that it could not adjudicate upon the second submission in the 
Italian application. Having adjudicated on the first issue in the case, the 
Court did not feel called upon to adjudicate upon the second issue. Judge 
Levi Carneiro dissented from the finding that the second submission was 
not within the competence of the Court. 


EFFECT OF AWARDS OF COMPENSATION MADE BY THE UNITED NATIONS 
ADMINISTRATIVE TRIBUNAL 


This was a proceeding for an advisory opinion of the Court. It had its 
origin in a resolution which was adopted by the General Assembly on 
December 9, 1953, and filed in the Registry of the Court on December 21, 
1953.47, On December 24, 1953, the resolution of the General Assembly 
was communicated to all states entitled to appear before the Court; on 
January 14, 1954, it was communicated to the states which were members 
of the International Labor Organization. 

The following availed themselves of the privilege of presenting a written 
statement to the Court: the International Labor Organization, and the 
governments of France, Sweden, The Netherlands, Greece, the United 
Kingdom, the United States of America, the Philippines, Mexico, Chile, 
Iraq, the Republic of China, Guatemala, Turkey, and Ecuador. The gov- 
ernments of Canada, the Soviet Union, Yugoslavia, Czechoslovakia, and 
Egypt referred to the views expressed by their representatives in the 
General Assembly. The Secretary General of the United Nations presented 
a written statement and transmitted several documents to the Court. 

The oral proceedings were held from June 10 to 14, 1954, and the Court 
heard statements by Mr. C. A. Stavropoulos on behalf of the Secretary 
General, Mr. Herman Phleger for the United States, Professor Paul Reuter 
for France, M. Jean Spiropoulos for Greece, Sir Reginald Manningham- 
Buller for the United Kingdom, and Mr. A. J. P. Tammes for The Nether- 
lands. 

The text of the resolution is as follows: 

The General Assembly, 
Considering the request for a supplementary appropriation of 
$179,420, made by the Secretary-General in his report (A/2534) for 

12 Resolution 785 (VIII)A of Dec. 9, 1953. General Assembly, 8th Sess., Official 
Records, Supp. No. 17 (A/2630), p. 41. 
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the purpose of covering the awards made by the United Nations Ad- 
ministrative Tribunal in eleven cases numbered 26, and 37 to 46 
inclusive, 

Considering the concurrence in that appropriation by the Advisory 
Committee on Administrative and Budgetary Questions contained in 
its twenty-fourth report to the eighth session of the General Assembly 
(A/2580), 

Considering, nevertheless, that important legal questions have been 
raised in the course of debate in the Fifth Committee with respect 
to that appropriation, 

Decides 

To submit the following legal questions to the International Court 
of Justice for an advisory opinion: 

(1) Having regard to the Statute of the United Nations Adminis- 
trative Tribunal and to any other relevant instruments and to the 
relevant records, has the General Assembly the right on any grounds 
to refuse to give effect to an award of compensation made by that 
Tribunal in favour of a staff member of the United Nations whose 
contract of service has been terminated without his assent? 

(2) If the answer given by the Court to question (1) is in the 
affirmative, what are the principal grounds upon which the General 
Assembly could lawfully exercise such a right? 

The opinion was given on July 13, 1954..° It was reached by nine votes 
to three; two of the three dissenting judges will cease to hold office on Feb- 
ruary 5, 1955. 

The first question submitted to the Court was strictly limited in scope. 
It concerned only awards made within the limits of the competence of the 
Tribunal, as determined by Article 2 of the Statute. Hence the Court 
did not regard itself as requested to express its view with regard to an 
award which exceeds the scope of that statutory competence. In the cir- 
cumstances the Court regarded the first question submitted to it as con- 
templating awards made by a properly constituted tribunal. The first 
question was further limited to awards which grant compensation to a 
staff member; it related solely to awards in favor of staff members whose 
contracts of service had been terminated without their assent. The Court 
was asked to say whether the General Assembly is legally entitled—has 
a legal right—to refuse to give effect to such awards. The first question 
was general and abstract. The answer depended on the provisions of the 
Statute of the Tribunal as adopted by the General Assembly on November 
24, 1949, and on the Staff Regulations and Rules as enforced on December 
9, 1953; but the Court would take account of the amendments made to the 
Statute on the latter date. 

Article 2 (3) of the Statute says that ‘‘in the event of a dispute as to 
whether the Tribunal has competence, the matter shall be settled by the 
decision of the Tribunal.’’ Article 10 of the Statute provides that the 
judgments shall be final and without appeal, and that they shall state the 
reasons on which they are based. These provisions are of an essentially 
judicial character; they conform with rules properly laid down in statuies 
or laws for courts of justice. The Statute of the Tribunal contains no 


18 1.C.J. Reports, 1954, p. 47; digested in this JournaL, Vol. 48 (1954), p. 655. 
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provision attributing an advisory character to the Tribunal. The power 
to issue such orders could hardly have been conferred on an advisory organ 
or a subordinate committee; the Court therefore found that the provisions 
of the Statute, especially in the original Article 9 of 1949, and in Article 
9 (1), as amended on December 9, 1953, confirm the judicial character of 
the Tribunal. It is established, not as an advisory organ or a mere sub- 
ordinate committee of the General Assembly, but as an independent and 
truly judicial body. 

It is a well-established principle of law that a judgment rendered by 
such a judicial body is res judicata. The Statute has not provided for 
review, and the final judgment has binding force on the United Nations as 
a juridical person responsible for the proper observance of the contract 
of service. The organization becomes legally bound to carry out the 
judgment, and to pay the compensation to the staff member. This view 
is confirmed by the express provisions of the Statute of the Administrative 
Tribunal, especially in Article 9 of the 1949 Statute, and in Article 9 
(3) of the amended Statute. 

The Court then goes into certain byways of relevance; it mentions es- 
pecially the Administrative Tribunal of the League of Nations, and the 
reply of the Rapporteur of a committee appointed by the Secretary Gen- 
eral of the United Nations in 1946. Under the Statute as adopted, 
the Tribunal has power to revise a judgment in special circumstances when 
new facts of decisive importance have been discovered. Such a strictly 
limited revision cannot be considered as an appeal. 

The Court then proceeds to an examination of the principal contentions 
which had been put forward in the views of the governments. First it 
deals with the legal power of the General Assembly to establish a tribunal 
competent to render judgments binding on the United Nations. There is, 
admittedly, no express provision for such establishment, and no indication 
to the contrary. However, in the circumstances, the Court found that the 
power to establish a tribunal which would confer justice on the members 
of the staff was essential to ensure the efficient working of the Secretariat. 
Capacity to do this arises out of the Charter. Reference is made to 
Articles 7 and 22, and to paragraph (1) of Article 101, as proving the 
conclusion of the Court that the Assembly has the power to do justice by 
establishing the Tribunal. 

A considerable attack was leveled against the implied power of the 
General Assembly, and it was said that the General Assembly could not 
establish a tribunal with authority to make decisions binding on the As- 
sembly itself. Yet it was clear that the precise nature and scope of the 
measures by which the power of creating a tribunal was to be exercised 
were a matter for determination of the General Assembly. The Charter 
contains nothing on this point. It has been contended that paragraph (1) 
of Article 17 of the Charter, providing that ‘‘the General Assembly shall 
consider and approve the budget of the Organization,’’ conferred a power 
of which the General Assembly could not divest itself. But some of the 
expenditures proposed in the budget arise out of obligations already in- 
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curred by the Organization. The question to be decided by the Court was 
whether these obligations comprised the awards made by the Administrative 
Tribunal in favor of staff members; and the reply must be in the affirmative. 

Quite to the contrary was an argument that the General Assembly could 
not establish a tribunal with power falling within the province of the 
Secretary General. But the General Assembly could at any time limit the 
powers of the Secretary General in staff matters by virtue of the provisions 
of Article 101. It was also argued that the Administrative Tribunal is a 
subsidiary, subordinate, and secondary organ. This view assumes that the 
General Assembly was establishing an organ deemed to be necessary for 
the performance of its own functions; but it was exercising a power which 
it had under the Charter to regulate staff relations. An examination of 
the language of the Statute shows that the General Assembly intended to 
establish a judicial body, and it had capacity to do so. 

There is only one reference to the power which the Assembly of the League 
of Nations exercised in 1946, in rejecting certain awards of its Adminis- 
trative Tribunal. It was deemed to be unnecessary to consider the question 
whether, acting in very special circumstances, the Assembly was justified 
in rejecting those awards. Hence the Court refused to regard the action 
of the League Assembly in 1946 as an applicable precedent, or as an in- 
dication of a more general principle followed by the General Assembly 
in 1949, 

The Court therefore arrived at a negative answer to the first question 
submitted to it, and it was therefore not called upon to give an answer to 
the second question. Having regard to the Statute of the United Nations 
Administrative Tribunal and to other relevant instruments, the Court was 
of the opinion that the General Assembly does not have the right on any 
grounds to refuse to give effect to any award of compensation made by the 
Administrative Tribunal of the United Nations. 


TREATMENT IN HuNGARY OF AIRCRAFT AND CREW OF 
Unrtep STATES OF AMERICA 


The Government of the United States sought to press a claim against the 
Hungarian Government and the Government of the Soviet Union, arising 
out of the seizure of a United States aircraft over Hungary on November 
19, 1951, and the detention of four men who constituted its crew. The 
facts of the case were little known to the general public, and it may be 
that it was wise to attempt publicity through a Court action. Yet, as 
this is the first case in thirty-three years where such an end was sought 
by an action in the Court,” it is extremely doubtful whether this end was 
justified. 

The application of the United States against the Hungarian Government, 

14 The nearest thing to the case is when State A files an application against State 
B, where State B has not recognized the Court’s compulsory jurisdiction, and after- 
wards urges that B’s acceptance of a point of procedure is equivalent to B’s recog- 


nition of the jurisdiction of the Court. See Hudson, Permanent Court of International 
Justice, 1920-1942, pp. 410 ff. 
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was dated February 16, 1954, and was filed with the Registry on March 
3, 1954; the same applies to the application against the Soviet Government. 
The Government of the United States expressed a wish that the two ap- 
plications should be considered and dealt with together. Both applications 
were duly communicated to the Hungarian Minister for Foreign Affairs and 
the Soviet Ambassador to The Netherlands, to all Members of the United 
Nations through the Secretary General, and to all other states entitled to 
appear before the Court. 

The United States founded its position on the capacity of the govern- 
ments to submit to the jurisdiction of the Court in this matter, and on 
Article 36 (1) of the Statute. The question of the jurisdiction to be con- 
ferred on the Court has no importance in this case, because it was not 
conferred; the Soviet Government declined to submit the case to the Court 
in a letter dated April 30, 1954, received in the Registry on May 3, 1954, 
and the Hungarian Government took the same action on June 14, 1954. 
The reference to Article 36 (1) of the Statute was only an attempt of the 
United States to avail itself of an expression of hope with respect to the 
function of the Court. 

In this situation, the Court had nothing to do but issue orders that the 
eases be removed from the list.*® 


‘*®SLECTRICITE DE BerroutH’’ Company CASE 


This case was instituted by an application of the French Government 
of August 14, 1953. The French Government filed its memorial within 
the time limit fixed,?* by January 18, 1954. April 8, 1954, was originally 
designated as the date for the filing of the Lebanese counter-memorial, but 
this was extended to July 28, 1954.77 On July 17, 1954, the Agent of the 
Lebanese Government informed the Registry that the French Government 
would discontinue the case; on July 26, 1954, the Registry was informed 
that the Government of the French Republic was not going on with the 
proceedings. Hence the Court found it unnecessary to fix a time limit 
according to Article 69 (2). In these circumstances, the Court placed on 
record the discontinuance by the French Government, and ordered the 
case removed from the list.** 


Case PENDING FoR 1955 


Only one case is pending on the list of the Court, 7.e., the Nottebohm Case 
instituted by an application filed in the Registry on December 17, 1951, 
by the Government of the Principality of Liechtenstein against the Govern- 
ment of Guatemala. On May 8, 1954, the Court fixed July 17, 1954, as 
the time limit for the filing of the reply of the Government of Liechtenstein 
and October 2, 1954, as that for the rejoinder of Guatemala.’® The last 
action in the case was on September 13, 1954, when the time limit for the 


157.C.J. Reports, 1954, pp. 99, 103. 167.C.J. Reports, 1953, p. 41. 
171.C.J. Reports, 1954, p. 13. 18 Ibid., p. 107. 
19 Ibid., p. 16. 
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filing of the rejoinder of the Government of Guatemala was extended from 
October 2 to November 2, 1954.?° 


PROGRESS AS TO COMPULSORY JURISDICTION 


During the year, several states have continued their previous recog- 
nition of the Court’s compulsory jurisdiction, thus giving evidence of their 
desire to see the Court made generally available. 

On February 6, 1954, Australia canceled its declaration of August 
21/23, 1940, which had grown slightly out-of-date, and substituted a new 
declaration. In the new declaration, there are several paragraphs applying 
to the continental shelf, as to which disputes are not to go before the Court 
without a modus vivendi of the parties. 

On May 24, 1954, Honduras renewed its declaration of February 10, 
1948; the new declaration applies for a period of six years, renewable 
by tacit reconduction. 

By a letter received in the Secretariat on June 8, 1954, the representative 
of Turkey announced that in accordance with Act No. 6357 of the Grand 
National Assembly of Turkey of March 10, 1954, the declaration of May 
22, 1947, originally effective until May 22, 1952, was extended for a further 
period of five years from May 22, 1952. 


ACCEPTANCE OF THE STATUTE BY JAPAN AND SAN MARINO 


On December 3 and 9, 1953, the Security Council and the General 
Assembly replied to questions put by Japan and San Marino as to the 
conditions upon which they might become parties to the Statute of the 
Court.**. On February 18, 1954, San Marino accepted the conditions and 
deposited its Declaration of January 18, 1954, with the Secretary General 
of the United Nations. On April 2, 1954, Japan accepted the conditions 
and deposited its Declaration of March 25, 1954, with the Secretary Gen- 
eral of the United Nations. Thus San Marino and Japan followed the 
course of Switzerland and Liechtenstein. 

The two states were invited to take part in the election of the judges, 
but only Japan took such a réle. 


ELECTION OF JUDGES IN 1954 


Two elections of judges were held in 1954. First, there was the election 
of a successor to Judge Sir Benegal Narsing Rau; and second, the election 
of successors to the five judges whose terms were due to expire in Febru- 


20 Ibid., p. 110. [This paragraph was prepared before the publication of the re- 
quest for advisory opinion adopted by the General Assembly on November 23, 1954; 
as it was reproduced in the request for an advisory opinion, it was headed ‘‘ voting 
procedure on questions relating to reports and petitions concerning the territory of 
South-west Africa.’’] 

21 Resolutions 805 (VIII) and 806 (VIII) of Dec. 9, 1953. General Assembly, 8th 
Sess., Official Records, Supp. No. 17 (A/2630), pp. 54, 55. 


: 


12 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


ary, 1955—President Sir Arnold McNair, Vice President Guerrero, and 
Judges Alvarez, Basdevant, and Levi Carneiro. On July 28, 1954, the 
Security Council adopted a resolution that the election of the successor 
to Judge Rau should be held prior to the election of five candidates to 
replace the judges whose terms expire on February 5, 1955. 

The election of a successor to Sir Benegal Rau took the headlines of the 
news. About a dozen men were nominated for the post, of whom one 
withdrew ; more than twenty states participated in their nomination. The 
contest was between Mr. Rabhabinod Pal (India) and Mr. Muhammad 
Zafrulla Khan (Pakistan). In the General Assembly of the United Na- 
tions, the first ballot gave to Mr. Pal thirty-two votes and to Mr. Zafrulla 
Khan thirty votes; but thirty-three votes were not received, and this 
number was declared to be required.** The result was that another ballot 
was held, in which Mr. Zafrulla Khan received thirty-three votes and Mr. 
Pal received twenty-nine. In the Security Council, Mr. Zafrulla Khan 
received six votes and Mr. Pal five votes. Hence Mr. Zafrulla Khan was 
declared elected. 

The election of five members proved somewhat more difficult. Sixty- 
four states were entitled to make nominations, and it is notable that some 
of the states did not exercise the privilege. About thirty candidates were 
nominated in the expression of the views of the various states; but, as the 
President informed the Assembly, three of the candidates did not accept 
their designation as such—Mr. Hildebrando Accioly of Brazil, Mr. Jean 
Spiropoulos of Greece, and Sir Arnold D. MeNair of the United Kingdom. 

On the first ballot in the General Assembly, six men received a majority 
of the votes; they were Messrs. Basdevant, Cérdova, Guerrero, Lauterpacht, 
Moreno Quintana, and de Visscher. The same men were favored by the 
second ballot, and on the third there was a similar result. On the fourth 
ballot, there were but four elected—Mr. Basdevant, Mr. Cérdova, Mr. 
Lauterpacht, and Mr. Moreno Quintana. On the fifth ballot, Mr. Guerrero 
received a majority of the votes. The Security Council finally gave the 
majority to Mr. Guerrero. The election was thus terminated by the agree- 
ment of the General Assembly and the Security Council on five candidates 
—Messrs. Basdevant, Cérdova, Guerrero, Lauterpacht, and Moreno Quin- 
tana. 

The chief interest in the election is in the re-election of Judges Basdevant 
and Guerrero. Judge Basdevant was born in 1877, and had a distinguished 
career as Legal Adviser to the French Ministry of Foreign Affairs. He 
was Vice President of the Court from 1946 to 1949, and President from 


22 Israel was absent because of a holiday; San Marino did not have a representative. 
Even if one of these states had been represented in the vote, and if its representative 
had voted for Mr. Zafrulla Khan, it is difficult to see why Mr. Pal did not have the 
majority of the votes. 

This matter raises the question of the meaning of Art. 10 of the Statute in providing 
that one who obtains ‘‘an absolute majority of the votes in the General Assembly and 
in the Security Council shall be considered as elected.’’ It is difficult to see why the 
term ‘‘absolute majority’’ should be thus construed; it was differently construed in the 
days of the League of Nations. 
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1949 to 1952. Judge Guerrero, born in 1876, has similarly followed a 
career in foreign affairs, during which he served as President of the As- 
sembly of the League of Nations; he has been the President or Vice- 
President of the Court since he assumed his office in 1931. 

The whole matter is specially of interest because the Institute of Inter- 
national Law has recently completed a study of the elections, with a view 
to achieving some amelioration of the situation which was before the 
General Assembly and the Security Council in 1951. 

At the Siena meeting of the Institute in 1952, the subject was debated, 
and the result was the organization of a strong committee. As was to be 
expected, President Max Huber was named Chairman of the committee— 
a man than whom there could be none better. The following were members 
of the committee: Mr. Bourquin, Mr. Castberg, Sir Gerald Gray Fitz- 
maurice, Mr. Gidel, Mr. Guerrero, Mr. Hudson, Mr. Kaeckenbeeck, Mr. 
de La Pradelle, Mr. Lauterpacht, Mr. Lépez Olivan and Mr. Rolin. These 
men include some of the leading men to appear before the Court during 
its history, and some of those who have been interested in writing about 
the Court. 

In the Siena session, the Court committee—called the Guerrero Com- 
mittee—was not too active, but the following resolution was adopted as 
calling attention to the situation: 


The Institute of International Law, 

Being deeply conscious of the growing importance of the Interna- 
tional Court of Justice and of its réle in the development of Interna- 
tional Law; 

Being desirous, as it always has been, to contribute to the improve- 
ment of international justice, has resolved to undertake a study of the 
improvements that might be made in the Court’s Statute, with a view 
to its possible revision. 

But, pending the results of these studies, the Institute considers it 
highly desirable, as a practical step, that, in order to comply with the 
letter and the spirit of Articles 2 and 8 of the Statute, the following ad- 
ministrative measures should be taken at once: 


1. By reason of its non-political character, the election of the Mem- 
bers of the Court, being concerned with persons, not with States, 
should be kept altogether apart from the elections relating to the other 
organs of the United Nations, and should take place at the nearest 
possible date to the opening of the Session of the Assembly and im- 
mediately after the closure of the general opening debate. 

2. In order to ensure independence for the voting in the two organs 
which have to carry out the elections of the judges simultaneously, 
steps should be taken to prevent any communications passing between 
them, save only the official announcements made by each body to the 
other, of the results of their respective electoral meetings. 


The recent session of the General Assembly held its opening meeting on 
September 21, 1954, and the date of the election was fixed for October 7, 
1954. It cannot be said that this was unduly late. There has been no 
change in the system of inter-communications prevailing. 

After two years of work, the Huber committee made a final report. 
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As it came out of the meeting of the Institute at Aix-en-Provence on April 
26, 1954, the resolution adopted read as follows: 


The Institute of International Law, 

Having continued the study of the Statute of the International 
Court of Justice, in accordance with the Resolution adopted at its 45th 
session at Siena on 24 April 1952; 

Reaffirms the proposals adopted at Siena, the text of which is at- 
tached hereto, and expresses the hope that they will be taken into 
account in the forthcoming elections; 

Makes, moreover, the following suggestions which, in its opinion, 
are likely to strengthen even more the authority and effectiveness of 
the supreme judicial organ of the United Nations, and invites the Sec- 
retary-General to send them, together with the documents and records 
relating thereto, to the President of the International Court of Justice 
and to the Secretary-General of the United Nations. 


1. Criteria for the Choice of Judges 


Without prejudice to the need for maintaining a certain geographical 
representation within the International Court of Justice, as provided 
for in Article 9 of the Statute, judges of the Court should be elected 
primarily on the basis of their personal qualifications in accordance 
with Article 2. 

In the event of the Statute being revised, a clarification covering this 
point could usefully be added to Article 9. 


2. Number of Judges 


It is desirable to avoid an increase of the number of judges, which 
would be calculated to make the deliberations of the International 
Court of Justice more difficult. 

Should new circumstances make some increase necessary, the number 
of judges should not exceed eighteen. 


3. Election 


When several seats are to be filled, successive votes for each seat 
seem more likely to prevent unexpected results. This method is not 
incompatible with the present Statute. 


4. Tenure of office 


With a view to reinforcing the independence of the judges, it is 
suggested that members of the Court should be elected for fifteen 
years and should not be re-eligible. In this event an age-limit should 
be laid down; it might be fixed at seventy-five years. 

Provisions should also be made whereby, contrary to the present 
text of the Statute, new members of the Court would be elected for 
terms of fifteen years, subject to the age-limit, irrespective of the 
terms for which their predecessors held office. 

It is not intended to suggest that these new provisions should apply 
to judges now in office, except in cases of re-election for a new term 
of office. 

5. Ad hoe judges 


If the system of ad hoc judges cannot be abandoned, it is as a 
minimum highly desirable that the appointment of such judges should 
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be subject to guarantees as nearly as possible equivalent to those gov- 
erning the election of titular judges. The appointment of such 
judges might, for instance, be entrusted to the national group of the 
Permanent Court of Arbitration of the State concerned, or to the 
national group appointed by the Government in pursuance of Article 
4, paragraph 2, of the Statute. 


6. Competence of the Court 


It is a matter of urgency to widen the terms of Article 34 of the 
Statute so as to grant access to the Court to international organizations 
of States of which at least a majority are Members of the United 
Nations or Parties to the Statute of the Court. 

It will be noted that in paragraphs 1 and 2, changes in the Statute are 
required. As for paragraph 3, there is certainly a need for successive 
balloting. Paragraph 4 would require a change in the Statute as to the 
duration of the terms of the judges. In paragraph 5, a change of the 
Statute would also be necessary, and much would depend upon the col- 
laboration of the state appointing the judge. The sixth paragraph would 
again call for a change in the Statute; it is most debatable whether or not 
such a change should be made. 


CODIFICATION AND DEVELOPMENT OF 
INTERNATIONAL LAW * 


By H. LAUTERPACHT 


One of Her Majesty’s Counsel; Fellow of the British Academy 


The object of the present article is to survey the problems and to assess 
the achievements and prospects of the codification of international law 
within the United Nations in the light of the experience of the first five 
years of the activity of the International Law Commission. The Charter, 
in Article 13, imposes upon the General Assembly the obligation to ‘‘initi- 
ate studies and to make recommendations ... for the purpose of en- 
couraging the progressive development of international law and its codifica- 
tion.’’ In pursuance of that article the General Assembly set up the 
International Law Commission and adopted a Statute regulating its func- 
tions and organization. The first session of the Commission took place in 
1949. Since then, it has been meeting in yearly sessions lasting between 
eight and eleven weeks. In the intervals of the sessions, some of its mem- 
bers, acting as Rapporteurs, have studied and submitted reports on selected 
topics. The Commission itself has adopted and laid before the General 
Assembly a number of draft declarations, conventions and articles.’ 

Normally the results of an effort extending for five years would warrant 
an attempt to review the achievements of an organ of the United Nations 
in what was hoped would become an important field of its activity. This 
is so, although, from one point of view, it might appear doubtful whether 
the time has arrived for any such assessment. As in the case of many 
other aspects of the Charter, the political climate has not been propitious 
for revealing the full potentialities of the objects of the United Nations. 
However, such endeavor as has been possible in the conditions prevailing 
in the first decade of the existence of the United Nations has helped to 
draw attention to some more general features of codification. Accordingly, 
alongside of the discussion concerned with the general revision of the 
Charter of the United Nations, it may be desirable to consider any neces- 
sary improvements in the methods and the constitution of its organ en- 
trusted with the codification and progressive development of international 
law. That there is room for a very substantial difference of opinion on 
the subject of the prospects and importance of codification may be seen 
from a comparison of the following views expressed, respectively, prior 
to the commencement of the activity of the International Law Commission 
and after what may be regarded as the initial experimental period of its 

* This article was written before Professor Lauterpacht’s election as one of the Judges 
of the International Court of Justice. It is intended to embody some of the results of 
his experience as a member of the International Law Commission. [Eb.] 

1See below, note 39. 
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work: In 1947, the author of a penetrating analysis of the problem of 
codification of international law and of the task of the Commission in the 
light of its Statute, expressed his considered view that ‘‘it is surely evident 
that the implementing of Article 13 of the Charter is a task the urgency 
and importance of which yield place to none of the other problems that 
face the international lawyer to-day.’’? In 1953, a former Judge of the 
International Court of Justice committed himself to the opinion that at- 
tempts to codify international law within the larger community of the 
United Nations constitute a clear menace to the development of interna- 
tional law and that ‘‘the prospects of codification of international law on 
a universal plane are nil.’’* As will be suggested later,* this drastic 
estimate on the part of a lawyer not usually given to extreme statements 
does not necessarily bear the pessimistic interpretation which appears on 
the face of it. However, it is a statement which calls for reflection. 


I. THe ABSENCE OF AGREED LAW AND THE MEANING OF CODIFICATION 


In the first instance, the experience of codification under the United 
Nations fully confirms the lesson of past attempts to the effect that there 
is very little to codify if by that term is meant no more than giving, in the 
language of Article 15 of the Statute of the International Law Commission, 
precision and systematic order to rules of international law in fields 
‘‘where there already has been extensive State practice, precedent and 
doctrine.’’ For, once we approach at close quarters practically any 
branch of international law, we are driven, amidst some feeling of in- 
credulity, to the conclusion that although there is as a rule a consensus 
of opinion on broad principle—even this may be an overestimate in some 
cases—there is no semblance of agreement in relation to specific rules and 
problems. Thus, for instance, with regard to the law of treaties, perhaps 
the only principle of wider import as to which there is no dissent is that 
treaties ought to be fulfilled in good faith. Even that statement is ac- 
curate only if we reduce the emanations of the so-called rebus sic stantibus 
doctrine to the manageable confines of a general principle of law applied 
by an international tribunal at the instance of the state which claims 
to be released from the treaty on account of a change in vital circumstances. 
Apart from that general and unavoidable acceptance of the basic principle, 
Pacta sunt servanda, there is little agreement and there is much discord 
at almost every point. 

By way of example, reference may be made to one portion of the law 
of treaties which the writer of this article had recent occasion to investi- 
gate in some detail, namely, their conclusion and validity. There is a 
difference of opinion on the very notion of the treaty in relation to the 
question of who may be parties thereto. Can public international organi- 
zations, i.e. organizations of states, be parties to treaties? They seem to 

2 Jennings in British Year Book of International Law, Vol. 24 (1947), p. 329. 


3 Charles de Visscher, Théories et realités en droit international public (1953), pp. 
177, 181. 4See below, p. 38. 
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have concluded a great many of them—between themselves, with the United 
Nations (which is itself a public international organization) and with 
states (both Members of the United Nations and others). But the Inter- 
national Law Commission adopted in 1951 a provisional article in which 
the definition of a treaty covered states only as distinguished from organi- 
zations of states. About one-third of international agreements are at pres- 
ent concluded by way of exchanges of notes. However, in the course of its 
initial consideration of the subject, the Commission decided provisionally, 
by a bare majority, that exchanges of notes do not come within the pur- 
view of the law of treaties. On both these questions the Report on 
Treaties which the Special Rapporteur submitted in 1953 to the Commis- 
sion reached contrary conclusions.’ The legal meaning of the signature 
of the treaty is contested. Is it no more than a clerical act of authentica- 
tion which implies no legal rights and obligations and which the signatory 
states are entitled to ignore at will? Or is it an act which connotes some, 
if imperfect, obligations such as abstention, in the period between sig- 
nature and ratification, from conduct aimed at impairing the effectiveness 
of the substantive provisions of the treaty; a measure of obligation to 
submit the treaty to national authorities for confirmation or rejection; and 
perhaps the duty to ratify the treaty confirmed by the competent legis- 
lative authority? There is an even sharper controversy as to the necessity 
of ratification of treaties which are silent on the question whether they 
require such action or not. Is it a condition of the validity of treaties 
that they must be ratified unless they contain a specific provision exempting 
them from the requirement of ratification? Or is such exemption to be 
implied from the nature of the compact in the sense, for instance, that 
some types of agreement do not require ratification? Or is it the rule 
that no ratification is required unless the treaty expressly provides for it? 
There is a wide and unresolved divergence of views and practice as to the 
effect of the disregard of constitutional limitations on the part of the organ 
which ratifies or otherwise accepts a final treaty obligation on behalf of the 
state. Is that state bound by the treaty; or is it free to repudiate it; or 
is it bound in certain circumstances, for instance, if it has acted upon it 
or derived benefits from it; or, while not bound, is it in some contingencies 
under a duty to pay compensation to the other contracting party? Vary- 
ing answers have been given to these questions. With regard to accession 
to treaties, there are conflicting views and practices on the question whether 
accession can take place prior to the treaty entering into force or only 
subsequent to that event—with the result that treaties which might enter 
into force if the first alternative is adopted, may never materialize if the 

5 Report on Treaties, by H. Lauterpacht, U.N. Doc. A/CN.4/63, Arts. 1 and 3. 

6 The position is illustrated, in the sense suggested above, by the fact that although 
Mr. Fitzmaurice (as he then was), writing in the British Year Book of International 
Law (Vol. 15 (1934), p. 113), adopted, in a searching analysis, a more definite attitude 
in respect to some of them and although he adhered to the same view in 1948 in his 
lectures at the Hague Academy, after stating what he considered to be the law, he 


added the following words of caution: ‘‘these excellent precepts are unfortunately only 
too often honoured in the breach’’ (Recueil, Vol. 73 (1948), Tome II, p. 357, note 1). 
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second view is allowed to prevail. If the treaty provides, as do the Hague 
Conventions of 1907, that accession may be effected only by agreement of 
the contracting parties, does that mean all contracting parties or merely 
the majority of them? Are the ‘‘Contracting Parties’’ in this connection 
the original signatories or also those who have subsequently validly ac- 
ceded to the treaty? On the important subject of reservations to multi- 
lateral treaties’ it has become doubtful whether there is now any gen- 
erally agreed law at all. 

The same lack of certainty or agreement envelops the law relating to 
the validity of treaties from the point of view of reality of consent, legality 
of subject-matter, and compliance with requirements of form. Has the 
prohibition or limitation of the right to have recourse to war or force 
rendered obsolete the rule of traditional international law which disregards 
the vitiating effect of duress? Is the vitiating effect, if any, of duress 
absolute or only in relation to the guilty state in the sense that a treaty 
imposed by that state is invalid? Conflicting answers have been given 
to these questions. The same uncertainty prevails as to the limits of the 
principle that a treaty is void if its performance involves an act which is 
illegal under customary international law. There is an even more pro- 
nounced difference of view as to the illegality of treaties inconsistent with 
previous treaty obligations binding upon one or both of the parties—a 
problem which raises a host of questions, including that of the validity of 
the Charter of the United Nations itself. There is conflicting or ambiguous 
judicial and arbitral authority as to the requirement of written form as a 
condition of validity of treaties. The exact meaning of the provisions of 
the Charter of the United Nations in the matter of enforceability of non- 
registered treaties in relation to Members and non-Members is far from 
commanding a uniform answer. 

It would be possible to continue that sorry tale in relation to the entirety 
of the law of treaties and, indeed, of most of international law.* The fact, 
which is both disquieting and chastening, speaks for itself. There is, upon 
reflection, nothing astonishing about it. How could it be otherwise in a 
society in which judicial settlement is sporadic, in which there is no legis- 
lative activity in the accepted sense and in which custom is slow of growth 
and controversial in interpretation and application? It is probably a fact 
that the absence of agreed rules partaking of a reasonable degree of cer- 
tainty is a serious challenge to the legal nature of what goes by the name 
of international law. That circumstance alone supplies cogent proof of 
the justification, nay, of the urgency of the task of codification of interna- 
tional law. The matter is not merely one of elegantia juris and of a 
‘‘better expression of international law ” 


in the sense that it evokes ‘‘a 
somewhat vague and distant interest of States.’’® Clarity and certainty 
are not mere embellishments of the law. They are, particularly in the 


7 See below, p. 21. 

8See Survey of International Law in Relation to the Work of Codification of the 
International Law Commission (Memorandum by the Secretary General, 1949), p. 7. 

9 Charles de Visscher, op. cit., p. 180. 


20 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


international sphere, of its essence. Within the state obscurity and un- 
certainty of the law are a drawback, but it is a drawback which is pro- 
visional inasmuch as the uncertainty can be removed with regard to a 
particular controversy by the decision of a court endowed with compulsory 
jurisdiction. This is not the position ameng states. The jurisdiction of 
international tribunals is still voluntary. The compulsory jurisdiction of 
the International Court of Justice under the Optional Clause of its Statute 
is not universally accepted. Even in relation to those states which have 
accepted it, it has been weakened in many cases by reservations to the 
point of being nominal. There have been instances, among enlightened 
states bound by the Optional Clause, of differences as to clearly legal 
rights and obligations being settled by recourse not to the International 
Court of Justice but to reprisals.*° As the result, the uncertainties, gaps, 
and obscurities of the law are not merely perpetuated. They feed and 
grow on their own evil inasmuch as they are kept alive and magnified by 
the conflicting and extreme assertions of the parties to disputes. The 
eall for codification is therefore not the product of legal perfectionism. It 
is an imperative need of international society, and it is only on account 
of more pressing problems assailing its very existence that the conscious- 
ness of the urgency of codification has been relegated into the background. 

It may, of course, be said that the seriousness of the challenge can be 
exaggerated ; that, after all, tribunals applying international law have not 
felt themselves frustrated by the absence of agreed rules of law; that 
there is in the background that vast reservoir of creative judicial decision 
applying general principles of law now elevated to the status of one of the 
main sources of international law; and that there is therefore no danger 
that, even if such contingency were admissible (or, indeed, conceivable), 
an international tribunal might be compelled to decline to render a 
decision on account of the absence of a rule of law directly bearing upon 
the issue before it. The comfort to be derived from these and simi- 
lar considerations is deceptive. This is so not only for the reason of 
the absence, in principle, of compulsory jurisdiction of international 
tribunals. Even apart from that fact, the anomaly of international tribu- 
nals having to resort to judicial legislation, under the respectable guise of 
the application of general principles of law, instead of applying existing 
legal rule, is obvious and needs no elaboration. (It is significant that one 
of the principal recommendations of the Committee of Jurists who in 1920 
framed the Statute of the Permanent Court of International Justice was 
that the Council of the League of Nations should proceed with the task 
of codification of international law. They assumed that the absence of 
clear and agreed rules of law and the corresponding latitude or discretion 
of international tribunals are not likely to assist in inducing governments 
to undertake the commitments of obligatory judicial settlement.) 


10It was reported in 1953 that the French Parliament enacted, apparently as a 
measure of reprisals against the United States, legislation compelling certain categories 
of foreign nationals resident in France to perform military service there. It was 
alleged that the United States was acting on legislation identical in substance. 
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Moreover, experience has shown that on occasions decisions of interna- 
tional tribunals themselves, far from supplying the missing element of 
completeness, may infuse an element of doubt and uncertainty where 
hitherto there existed relative clarity and agreement. Two examples will 
illustrate that point: Prior to the Advisory Opinion of the International 
Court of Justice on the Reservations to the Genocide Convention ™ it was 
thought that the principle of unanimous consent is the generally accepted 
rule of international law on the subject ; namely, the principle that ratifica- 
tion or any other method of accepting a multilateral treaty is void if ac- 
companied by reservations not agreed to by all other parties to the treaty. 
The Court declined to hold that the principle of unanimous consent consti- 
tuted, as matter both of existing practice and of the reason of the thing, 
the rule of international law. It laid down novel principles of its own to 
which, if it may be said so with respect, it is difficult to deny qualities 
of statesmanship and reasonableness. These principles are based on the 
test of compatibility of the reservations with the object and the purpose of 
the treaty. However, in the absence of legal rules and procedures en- 
suring the application of these principles, that test is no more than a 
subjective and necessarily abstract standard which in itself can provide 
no working solution of the difficulty. It is probable that the traditional 
rule of unanimity affords no such solution of the problem and that 
alternative procedures must be envisaged. That such modifications of the 
rule of unanimity are feasible is shown by the attitude adopted in 1953 
at the General Assembly by the United Kingdom, notwithstanding the 
fact that it considered the unanimity rule to be the established rule of 
international law.’ However, as stated, the opinion of the Court on 
Reservations to the Genocide Convention, while denying the existence of a 
binding rule on the subject and while formulating a new general test of 
admissibility of reservations, left in abeyance the question of its practical 
application. Thus on occasions judicial activity, far from supplying the 
missing link of certainty and clarity, may achieve the opposite effect. It 
may do so in two directions: it may disturb or do away with the conviction, 
hitherto operative, of the existence of an agreed rule of law; after having 
done that, it may accentuate the anomaly by laying down a principle which 
is incomplete and which requires further elaboration if it is to be of 
practical value. Such absence of complete solution may be due to the 
legitimate disinclination to strain the processes of judicial legislation. 
However, while considerations of that order explain the resulting gap, 
they do not fill it. 

Another example in the same category was provided by the judgment of 


11 1.C.J. Reports, 1951, p. 15; digested in this JourRNAL, Vol. 45 (1951), p. 579. 

12 An attitude which Sir Gerald Fitzmaurice subsequently elaborated in constructive 
detail in an article in the International and Comparative Law Quarterly, Vol. 2 (1953), 
pp. 1-26, and which was given practical application by the representative of the United 
Kingdom in the Human Rights Commission in 1954 in connection with the Final 
Clauses of the proposed Covenant of Human Rights (Doc. E/CN.4/L.345 and Add. 1). 
The British proposals substituted for the principle of unanimity the requirement of 
consent by a substantial majority of the parties. 
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the International Court of Justice in the Anglo-Norwegian Fisheries 
Case.* Prior to that judgment the rule that the base line of territorial 
waters runs parallel to the sinuosities of the coast and that the ten-mile line 
across the mouth of the bay is the base line in regard to bays had not been 
universally accepted. But it had been generally accepted. The Court 
declined to view it in that light. It considered that there was no such 
agreed practice on the subject as to warrant its recognition as a rule of 
law. After having held that, it proceeded to lay down principles of a 
general and subjective nature, which need more detailed formulation be- 
fore they can become a working rule of law. 

Enough has been said to draw attention to what probably is a fact, 
namely, that the task of codifying international law, if it is to mean any- 
thing, must be primarily one of bringing about an agreed body of rules 
rather than introducing systematic order and precision into legal rules 
already covered by customary or conventional agreement of states. At 
present the area of such agreement is small in the extreme. To put it into 
different words: There is little substantive meaning or practical purpose 
in the definition, already referred to, of codification given in Article 15 
of the Statute of the International Law Commission, namely, ‘‘precise 
formulation and systematization of | existing] rules of international law in 
fields where there already has been extensive State practice, precedent and 
doctrine.’’ For the existence of a rule of international law does not 
necessarily follow, as that definition seems to assume, from the existence 
of ‘‘extensive State practice, precedent and doctrine.’’ These may dem- 
onstrate the non-existence of an agreed rule of international law. The 
fact that, because of the absence of agreed law, codification in the sense 
of making the law precise and systematic has little or no actual applica- 
tion in relation to international law, has been recognized by practically all 
writers and, generally, by those who have become actively engaged in 
the work of codification at international conferences and otherwise.** It is 


13 I.C.J. Reports, 1951, p. 116; digested in this JouRNAL, Vol. 46 (1952), p. 348. 

14 See, e.g. Professor Brierly’s statement as Rapporteur, in 1947, of the Committee 
on the Progressive Development of International Law to the effect that any work of 
codification reveals gaps and uncertainties, and that ‘‘if you were to disregard these 
uncertainties and these gaps and simply include in your code rules of existing law which 
are absolutely certain and clear, the work would have little value’? (A/AC.10/30, pp. 
2, 3); Survey of International Law in Relation to the Work of Codification (Memor- 
andum by the Secretary General, 1949): ‘‘It is clear that if the task of the International 
Law Commission were confined to fields with regard to which there is a full measure 
of agreement among States, the scope of its task would be reduced to a bare minimum’’; 
Flournoy, in this JoURNAL, Vol. 24 (1930), p. 468: ‘‘Early in the discussions at the 
recent Hague conference it was realized that there was little international law on the 
subject of nationality which could be codified, if ‘codification’ is to be limited to the 
reduction to writing of rules of law already generally agreed upon by states’’; as to the 
London Conference of 1909, see Jennings, op. cit., p. 307. In its reply to the inquiry of 
the League of Nations subsequent to the Hague Conference of 1930, the British Govern- 
ment expressed the view that the work of that conference would have been more useful 
if it had been recognized from the outset that its function was one of legislative codifi- 
cation, and it expressed doubts as to ‘‘the likelihood of important branches of interna- 
tional law being found to which the application of consolidating methods would be 
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inconvenient and it is a cause of confusion that that fact has been ignored 
in the Statute of the International Law Commission and that the task of 
making the—non-existent—agreed law precise and systematic was there 
made to constitute one of the two principal features of the work of the 
Commission. 

II. Reasons or ABSENCE OF AGREED LAW 


There would normally be little object in a pedantic analysis of a defi- 
nition of codification in the Statute of the International Law Commission 
—a definition which may have been arrived at rather hastily amidst the 
pressure of business of the General Assembly. However, the matter is 
more than one of definition. For, as stated, Article 15 of the Statute of 
the Commission, especially when taken in conjunction with the definition 
of ‘‘development of international law’’ as contained there, would seem, 
unless explained to the point of being disregarded, to exclude from the 
purview of the activity of the Commission practically the entire field of 
codification in its larger sense. For the area of international law in 
which no more is needed than ‘‘precise formulation and systematization,”’ 
t.e., codification in the apparent sense of Article 15, is insignificant. For 
that reason a more accurate definition of the work of the Commission must 
concentrate not on the task of giving precision to, or systematic formulation 
of, existing agreed law, but on bringing about agreement where so far 
there exists only conflict of views and practice. However, if that is so, 
it is essential for the better understanding of the task of codification thus 
conceived to realize that it, in turn, has two aspects. 

There are, in the first instance, situations where there exists a divergence 
of views and practice but where the reasons for the absence of agreement 
are intrinsically of little moment and where one group of states can afford, 
or can reasonably be held to be able to afford, a change in their views or 
practice for the ostensible reason that no substantial interest of their own 
is involved. Let us consider, for instance, from this point of view the 
question, already referred to, of the requirement of ratification in cases in 
which the treaty is silent on the matter. There are impressive arguments 
in favor of either of the two solutions as summarized above. The discus- 
sion on the subject has been learned and vigorous. However, on reflection, 
it does not really matter much, in terms of actual interests of states, which 
solution is adopted. This is so particularly if it is borne in mind that the 


useful’’ (League of Nations Doc. A. 12. 1931). The same view was expressed with all 
requisite clarity by Senator Elihu Root as far back as 1911. He said: ‘‘To codify 
municipal law is to state in systematic form the results of the law-making process 
already carried on by a nation through its established institutional forms. To codify 
international law is primarily to set in motion and promote the law-making process 
itself in the community of nations in which the institutional forms appropriate for the 
carrying on of such a process have been so vague, indistinct, uncertain and irregular that 
they could hardly be said to exist at all.’’ This JouRNAL, Vol. 5 (1911), p. 579. He 
gave expression to the same view, in almost identical terms, in 1925, ibid., Vol. 19 
(1925), p. 681. It is of interest to note that this generally acknowledged and most 
conspicuous feature of international codification finds no expression in the language of 
the Statute of the International Law Commission. 
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difference between the two points of view on this question is a matter of 
emphasis. Thus those who urge that in the absence of provisions to the 
contrary a treaty is not binding unless ratified, admit of broad exceptions 
not only in case of the wide range of exchanges of notes and intergovern- 
mental agreements, but also by reference to the previous practice of the 
parties and other attendant circumstances. Moreover, the importance of 
the subject appears in the proper perspective if it is recalled that in fact 
practically all treaties regulate the matter one way or another: they either 
lay down that the treaty shall be ratified or they provide that it shall enter 
into force upon signature, that is to say, that it need not be ratified. 
This being so, the proper task of the work of codification (and of the 
work connected therewith) is to bring authoritatively to light the modest 
dimensions of the issue involved and the absence of any important national 
interest militating against the adoption of an agreed uniform solution. 
These factors do not diminish the necessity for codification. For the 
justification of a legal rule does not depend upon the frequency of the 
situations which give rise to its application or the weight of the interest 
involved. 

The same considerations apply to other questions, jurisprudentially more 
complicated, such as the relevance of the disregard of constitutional limita- 
tions or of inconsistency with previous treaty obligations, questions in 
which the doctrinal and juridical issue is real and in which there is no 
obvious preponderance of argument in favor of one solution. It is per- 
haps unimportant, in this connection, whether the solution in one sense 
is juridically obvious or whether it can be reached only after a laborious 
balancing of relevant considerations. What is important is that such so- 
lution—whatever it may be—does not affect any weighty or vital national 
interest. From that point of view it is, for instance, of little consequence 
whether the law as eventually codified will prescribe that a treaty must 
be in the form of a written document or whether it will endow with valid 
effect obligations assumed by way of an oral undertaking. Undoubtedly, 
it is preferable that a rule should be adopted which is juridically sound 
and workable. But no one—no person and no government—ought to 
be so sure of his position, in matters not affecting interests of significance, 
as to permit disagreement on the merits of a rule of that category to 
perpetuate a situation in which there is no agreed rule at all. The absence 
of an agreed rule is a greater evil than the adoption of a rule which is 
perhaps not as good as the one which could have been adopted. 

We have been concerned so far with that wide—by far the widest— 
area of divergence in which agreement and uniformity could be achieved 
by a mutual process of accommodation in a sphere which is predominantly 
not one of conflicting interests but of doctrine and juridical controversy. 
However, this is not the most important aspect of the problem which con- 
fronts the task of codification. For there is, secondly, that source of dis- 
agreement which ts due to conflicting interests and claims in the political, 
economic and strategic spheres. Of this, the present position of the law 
relating to the limits of territorial waters provides an instructive example. 
It may, of course, be contended, not altogether inaccurately, that notwith- 
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standing the various claims to a wider limit, the traditional rule of 
customary international law on the subject is still law; that it is so regarded 
by the principal maritime Powers whose aggregate tonnage comprises by 
far the largest part of the tonnage of the world’s shipping; that there has 
been no agreement to displace that rule; and that claims, whether ex- 
orbitant or not, going outside it have, in general, met with protests. How- 
ever, although this may be so, it cannot be denied that the traditional 
rule has been widely and actively challenged in practice. What can the 
work of codification by lawyers do in this field? Or can it be said that 
the problem here is political in nature? It is so, though not exclusively 
so. Whenever the absence of an agreed rule is due to a divergence of 
interests, the function of codification is, in a distinct sense, no less political 
that that of legislation generally. However, it is clear at the same time 
that in this context political, economic, and cognate factors are also factors 
of legal relevance. It is the business of codification, after revealing fully 
the extent of the divergence in all its implications, to use these factors as 
legitimate components of an eventual legal rule. 

The manner in which the International Law Commission has approached 
this subject illustrates the potentialities of this method of approach. The 
Commission has refrained from proposing solutions by way of a mechanical 
compromise in the nature of an average of the various figures of mileage 
claimed by various states. It has attempted, in the first instance, to take 
the rough edges off the problem by formulating, in 1953 and in preceding 
years, in precise language the widely adopted practice of contiguous zones, 
not exceeding twelve miles, in connection with customs, immigration, fiscal 
or sanitary regulations.**° There have been, so far, no indications that 
the principal maritime nations will feel bound to resist such indirect 
approach to the problem. On the direct issue of the limit of territorial 
waters a proposal was laid by the Rapporteur before the Commission in 
1953, startling and extreme at first sight, but on closer scrutiny deserving 
of consideration as showing one of the possible methods of codification in 
relation to a subject of this character. The proposal was in substitution 
for that submitted in 1952 in which it was laid down, by way of an at- 
tempt at a compromise, that the breadth of the territorial waters should 
be fixed by the coastal state but that it may not exceed six marine miles. 
In 1953 it was proposed that the maximum breadth of the territorial 
waters to be fixed by the coastal state may not exceed twelve miles, subject, 
in addition to the guarantees of the right of innocent passage, to the 
limitation that the coastal state may only claim exclusive fishing rights for 
its nationals up to three miles.** No expression of opinion is here called 
for as to the propriety or wisdom of the proposal for a twelve-mile limit 
as a basis of future discussions, even if the sting has been taken out of it 
by excluding fisheries from the operation of the sovereignty of the coastal 
state in the zone outside three miles. But the proposal is indicative of the 


15 Report by M. Francois on the Regime of the Territorial Sea (U.N. Doe. A/CN.4/53), 
p. il. 

16 Second Report by M. Frangois on the Regime of the Territorial Sea (U.N. Doe. 
A/CN.4/61), p. 10. 
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possibilities of meeting the difficulty by way of a combination of the claims 
of the coastal state to an extended limit with the essential features of the 
freedom of the seas, of which unimpeded freedom of navigation, not 
referred to in the proposal, must be regarded as fundamental. Some such 
combination may, upon analysis, prove identical with the notion of con- 
tiguous zones and thus provide a solution of a problem which otherwise 
may become a source of serious weakness to the authority of international 
law. For its authority is bound to be impaired by the fact that, while 
the principal maritime states uphold the traditional rule as a fully valid 
principle of international law, a considerable number of states have legis- 
lated and acted in defiance of that principle. In a further report, sub- 
mitted in 1954, the Special Rapporteur outlined yet another possible solu- 
tion. He proposed (1) that the breadth of the territorial sea shall be 
three nautical miles measured from the base line of the territorial sea, 
but (2) that the coastal state may extend the territorial sea up to a limit 
of twelve nautical miles from the base line, subject to the following con- 
ditions: (a) that there shall be guarantee of free passage in the terri- 
torial sea as provided in the draft; (b) that the coastal state may claim 
exclusive fishery rights for its nationals only up to a distance of three 
nautical miles measured from the base line of the territorial sea; that 
beyond this limit fishing in the territorial sea may be regulated by the 
coastal state solely for the purpose of protecting the resources of the sea 
and without any discrimination against foreign nationals; ** and that the 
validity of the measures adopted for these purposes by the coastal state 
must be submitted to conciliation or, if no agreement is reached, to arbitra- 
tion.*® These successive hesitating and apparently contradictory reports 
and alternative proposals reveal the intricacy of the problem involved and 
the nature of the task required for its solution. In this and similar cases 
the task of codification, confronted with an acute divergence of practice 
in a matter affecting important interests of states, calls for a combination 
of legislative activity with measured adherence to a legal rule sanctioned 
by tradition and by considerations of unimpaired validity. For the 
validity of the principle of the freedom of the sea is far from spent. 
However, that principle can be preserved only by dint of its being 
adjusted to the reasonably conceived interests of the coastal state and, in 
relation to the high seas proper, through the adoption of rules which will 
prevent the freedom of the seas from becoming a regime of anarchy and 
waste. It is in this light that the articles finally drafted by the Interna- 
tional Law Commission in 1953 in the matter of fisheries and the conti- 


mental shelf ** must be viewed. 


17 An apparently liberal provision which may hide pitfalls of substantive discrimina- 
tion inasmuch as measures of conservation may affect exclusively methods employed by 
aliens for catching fish (for instance, trawl-fishing) but not against methods used by 
inshore fishermen (¢.g., line fishing). 

18 Third Report by M. Frangois on the Regime of the Territorial Sea (U.N. Doc. 
A/CN.4/77), p. 5. 

19 Report of the Fifth Session (1953), General Assembly, 8th Sess., Official Records, 
Supp. No. 9 (A/2456), pp. 12-19; this JourRNAL, Supp., Vol. 48 (1954), pp. 27-43. 
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These, then, are the two aspects of codification in relation to matters 
on which there has either never been agreed law or on which there is no 
longer agreed law. In relation to one aspect, the business of codification 
is to bring about uniformity by persuasion and instruction pointing to the 
absence of any substantial reason for continued disagreement. In relation 
to the other aspect, its task is more exacting; it is to bring about an 
agreed rule of law where the source of divergence is due to a substantial 
conflict of interests and claims and where no less persuasion and instruc- 
tion, coupled with attempts at a practical and statesmanlike reconciliation 
of opposing principles and considerations, are required as a condition of 
the emergence of an agreed rule. In neither case is the task one of purely 
academic order. Governments do not take well to intimations, when com- 
ing from outsiders, that no substantial interest of their own is involved. 
Thus, in connection with the preparation of draft conventions on elimina- 
tion or reduction of statelessness, they have shown impatience with the 
argument that deprivation of nationality by way of punishment serves 
either no national interest at all or an interest of a sentimental nature 
so questionable as hardly to outweigh the more general objections against 
deprivation of nationality resulting in statelessness. Neither, in cases of 
a genuine conflict of claims and interests, are they easily amenable to 
counsel of moderation and accommodation emanating from scholars and 
external agencies. Yet it is a fact that such evaluation of national inter- 
ests and their reduction to a common denominator of national and inter- 
national interest is of the essence of codification. These considerations 
have a distinct bearing on the character of the work of codification and 
of the organs engaged on it.*° To this subject we will return presently. 


III. CHANGE AND DEVELOPMENT OF ExXIsTING LAW 


We may now turn from codification in cases where there is no agreed 
rule of law to those in which the existing law is agreed, undisputed, and 
amply covered by precedent and doctrine, but in which a change—a de- 
velopment—is felt to be called for by considerations of progress, of mutual- 
ity of enlightened economic interest, of international interdependence, of 
good faith, of morality, of the rights of man. There is no question here 
of ‘‘ progressive development of international law’’ as meaning the prepara- 
tion of draft conventions on subjects which, in the somewhat unhelpful 
language of Article 15 of the Statute of the Commission, ‘‘have not yet 
been regulated by international law or in regard to which the law has not 
yet been sufficiently developed in the practice of States.’’ Two subjects 
on which the International Law Commission produced drafts in 1953, 
namely, those on elimination and reduction of statelessness and on arbitral 
procedure, provide an instructive example of this aspect of its activity. 
Thus there is, so far as the existing law is concerned, general agreement 
on the subject of statelessness. According to international law, states are 
fully at liberty to adopt legislation resulting in statelessness; for instance, 


20 See below, p. 40. 
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by not conferring nationality at birth or by depriving persons of their 
nationality by way of penalty or otherwise. The matter is regulated, and 
abundant though often melancholy practice has grown around it. But, 
to paraphrase the language of the Preamble of the Draft Convention on 
Elimination of Statelessness, that practice is productive of much hard- 
ship offensive to the dignity of man; it provides a cause of international 
friction; and it is inconsistent with the more general principles of inter- 
national law acording to which nationality is an essential link between the 
individual and the law of nations. It is a change in the existing agreed 
law and practice that is here the proper object of codification. 

The same applies to the main aspect of the Code of Arbitral Procedure 
as drafted by the Commission. Its purpose is to do away with an ex- 
isting feature of the law of arbitral procedure which often renders some- 
what nominal the obligation to settle a dispute by arbitration. Thus, 
according to existing law, if the parties cannot agree on the choice of 
arbitrators or if the arbitrators are unable to agree on the selection of the 
umpire, then, in the absence of provisions on the subject in the treaty of 
arbitration, the entire procedure collapses and with it the obligation to 
settle the dispute by arbitration. Similarly, if one of the parties main- 
tains that the award is null and void on account of excess of jurisdiction 
on the part of the tribunal, there is, as the law stands at present, no 
obligatory judicial or other machinery for resolving the dilemma. By 
asserting that there has taken place excess of jurisdiction a party to the 
dispute may, in effect, avoid the fulfillment of its principal obligation. 
Here again, in a field covered by the practice of states, change and de- 
velopment are felt to be desirable having regard to the requirements of 
good faith and to the effectiveness of international obligations. 

The states participating in the Hague Codification Conference of 1930 
fully realized that codification could not be confined to a registration or 
systematization of existing law. The Assembly of the League of Nations, 
in laying down in 1927 the broad principles which were to govern the 
work of the conference to be convened, adopted a recommendation that 
‘‘the Governments which might be invited to the Conference should be 
informed that the codification effort to be undertaken by the first Codifica- 
tion Conference must aim at adapting existing rules to contemporary con- 
ditions.’’**. The drawbacks and dangers resulting from any deliberate 
limitation of the task of codification to a mere restatement of the existing 
law were illustrated in a revealing manner in the report submitted in 1951 
by the International Law Commission on the question of reservations to 
multilateral treaties. That report was, apart from certain suggestions 
of procedural innovations, confined to a restatement of the traditional 
rule based on the principle of the unanimous consent of all contracting 
parties to reservations appended by states. This was so, although the 
Commission was invited by the General Assembly to study the question 
“both from the point of view of codification and from that of the progres- 


21 League of Nations Official Journal, 1927, Spec. Supp. No. 55. And see above, 
note 14. 
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sive development of international law.’’ The International Court of 
Justice, when called upon to give an advisory opinion on substantially 
the same question, made in effect a pronouncement which was in the nature 
of a progressive development of this aspect of international law.** The 
result, somewhat strange, was that, while the organ called upon to apply 
international law made a contribution to its development ou the subject 
in question, the International Law Commission, whose competence is less 
narrowly drawn, confined itself to restating the existing position as it saw 
it. It is equally significant that it was the view of the Court rather than 
that of the Commission which commended itself to the large majority of 
the states represented at the General Assembly. The feature of the situa- 
tion thus created, which calls for comment, is that the Commission in its 
desire to confine itself to a restatement of the existing law was inclined 
in its report to regard that law as satisfactory. No such virtue can 
reasonably be attributed to the rule of unanimity in the sphere of reserva- 
tions—and elsewhere. It is probable that that approval of what was 
considered the traditional doctrine stemmed from the conviction that 
where there exists a clear and easily ascertainable rule of law, its alteration 
is outside the province of the codifying body. Any such view misrepre- 
sents the true task of codification. Even within that very limited field 
where there is both agreement and considerable practice, the work of 
codification cannot discard a limine the legislative function of developing 
and improving the law. 


IV. Tue Distinction BETWEEN CODIFICATION AND DEVELOPMENT IN 
THE STATUTE OF THE INTERNATIONAL LAw CoMMISSION 


It follows from the preceding observations that, unlike codification in 
other fields, codification of international law must be substantially legis- 
lative in nature. It must consist essentially in inducing governments 
(or some governments) to accept new law. This is so primarily in all 
cases in which their practices and views are in articulate conflict, both 
where the conflict does not correspond to an actual divergence of interests 
and where it does so correspond. This is so, secondly, where views and 
practices agree, but where a progressive change in the law is considered 
desirable. Somewhat strangely, these by far the widest and typical areas 
of codification are not in fact covered by the Statute of the International 
Law Commission. For, as mentioned, the Statute provides only (a) for 
codification (in the sense of introducing precision and systematization) in 
cases in which there exists essential agreement evidenced by long practice, 
precedent and doctrine, and (b) for ‘‘development’’ where there is as yet 
no regulation of international law and no sufficient practice, precedent or 
doctrine. It does not provide for codification where there exists practice 
but no agreement; neither does it provide for development where existing 
practice calls for a change. It is probable that the result thus achieved 
is due to an oversight in drafting; it is so drastically out of keeping with 


22 See above, p. 21. 
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experience and with the views persistently expressed on the subject °° 
that it cannot be regarded as intentional. It is not surprising that the 
relevant Article 15 of the Statute of the Commission has been disregarded 
in practice. It must be so left out of account in the future unless the 
work both of codification and development is to be reduced to nominal 
dimensions. 

For these and other reasons it has proved impracticable to pay attention 
to the emanations, formulated in various articles of the Statute of the 
Commission, of the distinction thus conceived between codification and 
development of international law—articles which bear both on the methods 
of preparing drafts and on action to be taken upon them by the General 
Assembly. There is no good reason for deploring this departure from the 
letter of the Statute. In most cases the work of the Commission on a 
given topic partakes of the nature both of codification and development. 
The Draft Code of Arbitral Procedure constitutes a conspicuous pro- 
cedural innovation—a development—in providing machinery of a binding 
character intended to prevent the frustration of the original undertaking 
to arbitrate. At the same time, in the words of the report of the Com- 
mission on the subject, the Draft Code ‘‘must be considered as being 
primarily in the nature of codification of existing international law”’’ in- 
asmuch as it is based on the autonomy of the parties (which is the basis 
of the traditional law on the subject) with regard to the composition of 
the tribunal, the determination of its competence as well as of its law 
and procedure, and, above all, the respect for the sovereignty of both 
parties as expressed in their agreement, voluntarily undertaken, to settle 
the dispute by arbitration. The purpose of the Draft Code is to give 
effect to the sovereignty of both parties and to protect it against being 
rendered nugatory by the unilateral will of one of them. 

The Draft Convention on Statelessness constitutes ‘‘development’’—a 
change in the law—in the sense that it limits the freedom of states, 
hitherto forming part of the law, to create and augment causes of state- 
lessness. At the same time it constitutes codification in a double sense: 
(a) the proposed change in the law gives expression to the policy of many 
states, as already expressed in their legislation, to reduce or eliminate 
causes of statelessness; (b) the very change as proposed is in accordance 
with the wider principle of existing international law according to which 
nationality is the link between the individual and international law. The 
Draft Articles on the Continental Shelf seem naturally to fall within the 
orbit of ‘‘development’’ inasmuch as they cover a situation of obvious 
novelty and formulate new rules calculated to shape that situation by 
reference to the existing principle of the freedom of the sea. From a 
different point of view they may be said to codify and consolidate that 
existing principle by reference to the problems created by the claims to 
the continental shelf put forward by various states and not challenged 
by others, with the result that these claims may now be fairly held to 
constitute part of international practice. The Draft Articles on Fisheries, 


28 See above, note 14. 
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providing as they do for obligatory regulation by an international au- 
thority, clearly went outside the existing law. But the Commission, while 
stating that the articles fall generally within the category of development 
of international law, attached importance to noting that they are not 
altogether in the nature of a drastic departure from the principles of 
international law. This was so on account of their admitted connection 
with the prohibition of abuse of rights, a doctrine which the Commission 
considered to provide a satisfactory legal basis for the rules formulated 
by it.** Undoubtedly, it is useful and desirable that in its drafts the 
Commission should state in what respects and in what parts its work 
constitutes essentially a re-affirmation, a codification, of existing law and 
how far it amounts to development. As the report adopted in 1953 shows, 
the Commission has attempted in most cases to perform that task. There 
is all the difference between doing that and treating a topic as a whole as 
being exclusively in the nature of codification or exclusively in the nature 
of development and adopting different procedures for the elaboration of 
its drafts and bringing it to fruition by way of governmental action. In 
this respect, too, it is to be hoped that an early opportunity may be taken 
to eliminate the shortcomings of an experimental Statute. 

In the light of the preceding observations and of the experience of 
codification under the League of Nations and the United Nations, the follow- 
ing submissions in relation to some main general problems of codification 
seem to be appropriate. 


V. PrivaTE AND OFFICIAL CODIFICATION 


In the first instance, the codification of international law can have but 
little justification and but slender chances of success, in terms of eventual 
acceptance by states, if it is confined to purely private effort, however 
scholarly and thorough. Mere academic restatement of the law, however 
competent and impartial, cannot hope to answer the real need. For, as 
already suggested, the field of agreed law to be restated is severely limited. 
The main need is for agreeing on the law and, in some cases, for changing 
it. From this point of view it is probable that the work of codification, 
if it is to achieve its primary purpose, must take place under the auspices 
of governments, acting, if possible, through and within the United Nations; 
that there must be constant co-operation with governments, and that the 
eventual, though not immediate, result of codification must be envisaged 
in the form either of conventions ratified by states or drafts and pro- 
nouncements enlisting the support of governments, not necessarily of all 
governments, in diverse other ways falling short of conventions envisaged 
in Article 23 of the Statute of the International Law Commission. That 
article enumerates the various courses open to the Commission in respect 
of drafts finally submitted by it to the General Assembly.** The Com- 

24Sec. 100 of the Report of the Commission of 1953. This report, which, like other 
reports of the Commission, is published also in this JouRNAL, Supp., Vol. 48 (1954), 
pp. 1-70, provides an instructive illustration of the submissions in the text. 


25 Although that article refers to ‘‘codification,’’ it is clear—and this has been the 
practice of the International Law Commission—that it applies also to ‘‘development.’’ 
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mission may recommend to the General Assembly that it in turn recom- 
mend the report to the Members with a view to the conclusion of a 
convention or that it convene a conference to conclude a convention. But, 
according to that article, the Commission may consider that it will be 
sufficient to recommend that the General Assembly take note of the report 
or adopt it by resolution, or even that no action be taken, the report having 
already been published. Whatever the proposal of the Commission, the 
General Assembly may adopt any of these courses. These provisions, en- 
visaging as they do diverse stages of official codification, are capable of 
elastic application. 

Codification thus conceived, as distinguished from restatement of the law 
by private scientific effort, has been exposed to much trenchant and weighty 
eriticism.*® Thus it has been said that codification under governmental 
auspices undertaken with the view to concluding conventions, far from 
achieving its object, tends to retard progress by revealing divergencies 
where none had been expressed or anticipated before; that it imparts a 
political character to what might otherwise be a purely scientific process; 
and that, by giving to any actual or assumed discrepancy a rigid com- 
plexion of finality, it impairs such prospects of success as may otherwise 
exist. These objections are perhaps less persuasive than they appear at first 
sight. They seem to leave out of account the view that, unless the work 
of codification is thought of in terms of eventual acceptance by govern- 
ments, it has little meaning; ** that the making of the law—and codification 
of international law is to a large extent within that category—is necessarily 
a political process; that the disclosure of disagreement must constitute the 
first step towards agreement; that little is gained by nursing the illusion 
that all is well; that governments have been able in the past to reach agree- 
ment on many matters; that such agreement need not be unanimous; that 
even if reached between a number of states, not necessarily the majority 
of them, it may still, in proportion to its intrinsic merits, constitute an 
achievement and provide a legal standard of regulation available for ac- 
ceptance by others in the light of the experience of its actual working; and 
that it does not therefore necessarily follow that the result of official 
codification will be to reduce its content to a level determined by the most 
obstructive and least progressive governments. Such result might be in- 
evitable if codification were conceived only as universal codification whose 
raison d’étre lies in acceptance by all governments. This, as will be sub- 


26 See, in particular, the paper contributed in 1946 by Sir Cecil Hurst in Transactions 
of the Grotius Society, Vol. 32 (1946), pp. 135-153, and the report of a committee under 
the chairmanship of Sir Arnold MeNair, in International Law Association Report, Vol. 
42 (1947), pp. 64-121. 

27 **Tt does not require great perception to see that a mere restatement of existing 
law, however elegantly and liberally accomplished, would be ludicrously inadequate to 
meet the needs of contemporary international society, and it would be tragic if the 
comparative ease with which this process could be set in motion were to blind us to the 
need of something much more radical in the way of law-making. Radical law-making 
can only be done in time by the vehicle of the multipartite treaty.’’ Jennings, op. 
cit., p. 309. 
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mitted presently, is by no means the case. There is an element of over- 
simplification in the apprehension that attempts at codification may leave 
things in a condition worse than they were before by casting doubt upon 
principles hitherto generally accepted and by enabling some governments 
to cloak political claims for a change of the law in the garb of existing 
legal rules as they purport to see them.*® 

Some caution, it may be stated in this connection, may usefully be shown 
in describing the Hague Codification Conference of 1930 as a failure. 
There is room for the view, which cannot be elaborated here in detail, 
that the conference and the preparatory work which preceded it were a 
success, even if they were not immediately successful. Its main Conven- 
tion on the Conflict of Nationality Laws entered into force and gave the 
impetus, in particular with regard to nationality of married women, to 
radical legislative changes on matters previously described as forming un- 
alterable and fundamental features of national systems of law.*® Its pre- 
paratory work and the deliberations concerning territorial waters must 
provide, as shown in the reports and discussions of the International Law 
Commission, the starting point of any future attempts in this direction. 
It is often forgotten that the results of the Conference of 1930 would have 
been more spectacular if its conveners had chosen the easy path of selecting 
for codification technical and other subjects unlikely to raise controversy 
rather than three topics fraught with conflict already both latent and ap- 
parent prior to the conference.*® 

Undoubtedly, the international composition of the official organs engaged 
in the work of codification must, because of the unavoidable infusion of the 
political element implicit in the consideration of national interest, tend to 
blur the element of scientific detachment. However, this is not a drawback 
limited to official efforts at codification. As experience shows, there is no as- 
surance that that element can be entirely eliminated from the deliberations 
of scientific bodies which, although 01 a private character, are international 
in their composition. Neither can the political element be ruled out if the 
task of the codifying body acting under the auspices of governments or of 
the United Nations is limited to a mere ‘‘restatement’’ as distinguished 
from an effort aiming at producing conventions. For its work is bound 


28 Judge de Visscher, after apparently associating himself with such apprehension, 
admits that the divergencies revealed at the Hague Conference of 1930 were due less 
to the desire of governments to resume their liberty of action at the expense of existing 
law than to disagreements of substance due to the various not sufficiently clarified aspects 
of the problems involved and that ‘‘ce rappel a certaines réalités de la réglementation 
internationale ...a rapproché le droit de la vie internationale envisagée dans sa 
diversité et sa croisssante complezxité.’’ Op. cit., p. 181. 

29 See, e.g., the statement of the Commissioner in the Elise Lebret case, decided by the 
French-American Commission under the treaty of 1880, to the effect that the rule of 
automatic change of the nationality of a wife in consequence of a change in the na- 
tionality of the husband was part of the ‘‘public law of the world.’’ Reported in 
Wilson, The International Law Standard in Treaties of the United States (1953), p. 57. 

80 Professor Brierly, writing in 1931, observed that ‘‘the results of the Hague Con- 
ference, such as they are, are greater than we were entitled to expect.’’ British Year 
Book of International Law, Vol. 12 (1931), p. 6. 
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to be influenced by the belief that somehow such restatement is likely to 
be of practical application and corresponding political importance. Rigid 
detachment from political and economic factors underlying divergent legal 
conceptions when practiced by bodies which, unlike judicial tribunals, 
are called upon to shape the law of the future, may often be achieved only 
at the price of the diminished practical value of the solutions formulated 
by them. Above all, it is difficult to disregard what is probably the para- 
mount factor in the situation, namely, that the ultimate need is not for a 
collective treatise or encyclopedia restating the existing agreed law, but a 
legislative process of codification improving, completing and developing 
international law. 

Once this has been realized, so-called private codification assumes its 
proper place as a desirable aid and stimulus to official activity in this field. 
The work of the Harvard Research, the most important and successful in 
the sphere of private codification, has shown the wide possibilities of such 
effort in which the devotion and the competence of individuals, unhampered 
by claims of geographical representation, can achieve results with an econ- 
omy of expense and time which cannot be expected from official bodies of 
international composition. There is room for the resumption, on an en- 
larged scale and on a broader basis, of the endeavor thus begun in order, 
after a quarter of a century, to bring up to date the topics already covered, 
to complete the prodigious undertaking of the Harvard Research by the 
inclusion of subjects which it had left on one side, and to keep alive, as a 
permanent effort, the task of continuous and encyclopedic presentation and 
periodic scrutiny and revision of the entire body of international law. As 
in the past, such activity cannot be in the natvre of a mere restatement of 
the existing law. The Drafts of the Harvard Research, while giving an 
exhaustive account of existing practice, at the same time indicated what, 
in the absence of an agreed or satisfactory practice, ought to be the law 
of the future. This they did with regard to practically every subject which 
they covered. Unlike in the case of the Harvard Research, while discard- 
ing the hampering artificialities of rigidly conceived geographical repre- 
sentation, such efforts need not be limited to groups of scholars from one 
country. There are compelling reasons in support of the view not only 
that ‘‘there is room’’ for the resumption of the constructive and creative 
work of private codification thus conceived, but that there may be a measure 
of urgency in picking up the threads of an imposing endeavor interrupted 
by the cataclysm of the second World War. So long as the official work 
of codification under the aegis of the United Nations is of nominal dimen- 
sions, owing to the limited resources at the disposal of the codifying agency 
and to the rudimentary character of the machinery provided by the General 
Assembly for examining and for bringing to legislative fruition the drafts 
and reports prepared by the International Law Commission, codification 
by non-official bodies must be deemed to be an urgent task worthy of gen- 
eral support. In the sphere of constructive and farsighted promotion of 
ideas of international peace and the rule of law, it is not easy to think of 
objects of enlightened private munificence more worthy of assistance than 
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non-official codification as here described. Pending realization of the de- 
sirable developments in the field of official codification, this may be the 
main instrument for furthering and keeping effectively in being a promi- 
nent object of the Charter of the United Nations.** 


VI. Tue INDEPENDENCE OF THE CoDIFYING AGENCY 


While it is imperative that the task of codification should be attempted, 
alongside of any other methods, under the auspices of governments and 
that the body entrusted with that task should be an organ of the United 
Nations, it is of equal importance that it should be independent of govern- 
ments not only in its composition but also in other relevant aspects. Thus 
it is essential for the success of codification that the reports and drafts as 
finally put before governments and the General Assembly should express, 
with all requisite and, if need be, uncompromising clarity, the views of the 
codifying agency as to the solution which is accurate de lege lata and de- 
sirable de lege ferenda. This is so, although, as stated, the task of codifica- 
tion must be approached with the view to its eventual adoption within the 
framework of positive international law as distinguished from its value as 
a scientific exposition, however full and informative. Although account 
must be taken of the attitude of governments, there is little or no merit 
in proposals of codification which anticipate, to the extent of regarding 
it as decisive, the possible opposition of governments and which are couched 
in terms of the lowest common denominator of probable general acceptance. 
Governments are composed of human beings and they must be credited with 
the capacity for being influenced by the intrinsic merits of drafts as finally 
elaborated. Experience has shown that governments are often less ‘‘real- 
istic’? than pessimism or lassitude makes them out to be. Undoubtedly, 
the proposals put before them must take into account the not unnatural 
reluctance of governments to consent to changes which may amount to a 
modification or an abandonment of their law and practice and necessitate 
complicated amendments in their legislation. Admittedly, codification 
must be the result of a laborious process of adjustment of, and compromise 
between, conflicting interests of states. But once the codifying agency, 
which is not composed of representatives of governments, has reached the 
conclusion that a draft is desirable and dictated by the interests of the 
international community, by the rationally conceived interest of states and 
the requirements of a progressive development of international law as an 
instrument of international co-operation and as the protector of the rights 
of the individual conceived as the ultimate subject and beneficiary of all 
law, then it must take the risk that the General Assembly will do no more 
for the time being than take note of the report which has been published. 
A report, adopted after mature consideration and after taking into account 
the views expressed by governments, is bound to exercise an influence and 
to rally around it the support of enlightened states. 


81Sir Arnold McNair, in two lectures delivered at the Law Center of New York 
University and published in 1954 under the title, ‘‘The Development of International 
Justice,’’ has given the weight of his authority in support of this aspect of codification 
of international law (see, in particular, pp. 24-31). 
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Of such possibilities the Draft Convention on the Elimination of State- 
lessness, tentatively formulated in 1953, provides an instructive example. 
Some states, such as the United Kingdom, could subscribe to that conven- 
tion practically without a change, or any significant change, in their legis- 
lation.*? Some countries may see in it no more than an embodiment— 
startling at first sight because of its completeness—of their own deliber- 
ately pursued legislative policy on the subject. On the other hand, states, 
such as the United States of America with its Nationality and Immigration 
Law enacted in 1952, would have to be prepared, at an appropriate time, 
to abandon provisions of municipal law which, enacted in what was con- 
sidered to be a period of acutely felt danger and crisis, disregard the 
avowed general tendency not to augment eauses of statelessness. It is not 
improper for a codifying body not composed of representatives of govern- 
ments to urge that no vital national interest is involved in such renuncia- 
tion of a national practice, however emphatic and however recently 
adopted. There can be no question of the dignity and sovereignty of states 
being involved in the expression, on the part of the codifying body, of the 
view that deprivation of nationality by way of punishment is, upon im- 
partial examination, unrelated to any national interest of importance; that 
it has been abandoned, either formally or in practice, by many states with- 
out obvious detriment to their safety and well-being; and that the absence 
of national interest in its retention is coupled with a clear international 
interest in its abandonment. In particular, no impropriety can reasonably 
attach to any insistence, on the part of the codifying agency, on the es- 
sential irrelevance of the consideration, conceived as an exclusive consider- 
ation, that a specific product of codification necessitates changes in the 
national law. For clearly any codification, unless in the exceptional case 
of a restatement of the law agreed by all states, must necessitate changes 
in the law of some states. The same applies, more obviously, to codification 
which consists in a development of the law. In fact, the task of legislative 
codification of international law must remain sterile and lacking in moral 
authority unless it becomes axiomatic that the international interest—the 
interest of international society as such—is a legitimate factor in the situa- 
tion not only as a means of reconciling divergent national interest but also 
as an end in itself. This may not be the view of some of the states intent 
upon perpetuating any particular practice. The time may therefore be 
distant when the Draft Convention on the Elimination of Statelessness will 
be adopted generally or even by the majority of states. This circumstance 
does not affect its intrinsic justification and eventual influence. It is not 
only of interest to note that the first great Power—the United Kingdom 
—which formulated its attitude toward the far-reaching proposals of the 
Commission on the subject, expressed its approval of the principal article 
of the more drastic Convention on the Elimination of Statelessness in pref- 
erence to that on the Reduction of Statelessness.** What is of equal sig- 
nificance is the preparedness of some states to adopt an attitude toward 


82 See below. 88 U.N. Doc. A/CN.4/82, p. 11. 
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proposals for a change in international law on this subject, not by reference 
to the fact that such changes are inconsistent with their existing legislation, 
but in the light of the intrinsic merits of the proposals in question. Thus 
the Norwegian Government, after drawing attention to the fact that the 
adoption of the Conventions on Reduction or Elimination of Statelessness 
would necessitate drastic changes in Norwegian law, continued as follows: 


Considering the important humanitarian aspects of the matter and the 
importance of demonstrating some liberality in the international co- 
operation aimed at relieving statelessness, the Norwegian Government 
will not be adverse to the idea of seeking to effect the necessary changes 
in the law provided there is some prospect of general adherence to one 
of the draft conventions on the part of Governments.** 
Undoubtedly, it is useful for the codifying body to be informed of the 
state of the law in the countries concerned, but there is a distinct element 
of unhelpfulness in a reply which views the existing legislation of the state 
as the exclusive relevant factor in the situation. There is little object in 
creating an agency for codification and then confronting it with the ex- 
isting anomalies and divergencies in the law as the factor of decisive 
relevance. 

While it is of the essence of the successful accomplishment of the task of 
the codifying agency that governments should respect its independence by 
not treating it as a body confined to a registration of the existing municipal 
legislation and other practices of states, it is of equal importance that the 
International Law Commission should preserve its independence of govern- 
ments not only, in the manner as here indicated, with regard to the char- 
acter of its proposals, but also with regard to its own methods and pro- 
cedure. The Commission is an organ of the United Nations. But it is an 
organ sut generis. It is not a political body and there may be a measure 
of incongruity in its procedure and deliberations being governed by tech- 
nical and rigid rules appropriate to committees of the General Assembly, 
for instance, that a majority of two-thirds shall be required for a recon- 
sideration of any decision taken during any session of the Commission. 
These considerations apply generally to the wider aspects of the activity 
of the Commission. The influence of its work must in a large measure 
depend upon the product having the support of the substantial majority of 
its members. Unlike in the case of other bodies where the necessity for ac- 
tion calls for decisions by a majority, however slender, the authority and ef- 
fectiveness of drafts prepared by a codifying agency must be decisively 
impaired if formulated under the impact of the hazards and alignments 
of voting. For similar reasons it is desirable, contrary to the existing 
practice, that the reports of the Commission should give as full a publicity 
as is practicable to opposing or supplementary views of the minority or of 
individual members. The reasons which have prompted the recognition of 
the right of the judges of the International Court of Justice to append 


84U.N. Doc. A/CN.4/82/Add. 1. See also the reply of the Dutch Government con- 
ceived in the same spirit (Doc. A/CN.4/82/Add. 6). 
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dissenting or separate judgments or opinions apply with no less cogency to 
the work of the International Law Commission.* 


VII. THe ProsptemM or THE UNIVERSALITY OF CODIFICATION 


Codification constitutes a need of international society at large and it is 
in accordance with its purpose that it should be undertaken within the orbit 
of the general organization of states represented within the United Na- 
tions and that it should aim at universal acceptance. While this appears 
to be the ultimate objective, the universal character of codification cannot, 
in the light of experience, mean more than that all states should be given 
an equal opportunity of participating in the work of codification and of 
associating themselves with its results. In particular, it cannot mean that 
the values of codification ought to be judged by the degree of generality 
of its acceptance or that its content should be allowed to be influenced de- 
cisively by any desire to approximate universality. From this point of 
view, so long as there exists no international legislature able to impose upon 
all members of the international community the law as formulated by a 
majority of states after due consideration of the national and international 
interests involved, the scope of codification in the international sphere must 
differ from that within the state. As a rule, universal acceptance of the 
results of codification can be achieved in the international sphere only at 
the risk of making it nominal and retrogressive. This is so in particular 
in periods when political divisions in the world and the conflict of some 
fundamental notions of law as between groups of states render impracti- 
cable, in most matters, any attempt to achieve generally agreed statement 
or development of the law. International law, whether codified or not, 
implies essentially a restriction of the sovereignty of states whose relations 
it governs. It is in the nature of things that states wedded to an un- 
compromising maintenance of their sovereignty cannot view with favor 
attempts at effective codification. The deliberations of the International 
Law Commission on the subject of nationality and statelessness provided 
an instructive example of that difficulty arising from the fact that some 
of the members of the Commission were opposed to the codification of that 
subject on the ground that regulation of nationality is a matter which 
is exclusively within the domestic jurisdiction of states. There can there- 
fore be no objection to accepting as accurate the statement, referred to 
above,** of Judge Charles de Visscher to the effect that the prospects of a 
codification of international law on a universal plane are at present non- 

35 Any diminution of that right, for reasons of possible abuse, is not in keeping with 
the scientific character of the Commission and is, on more general grounds, indefensible. 
The authority of the decisions and drafts of the majority of the Commission is grounded 
in their intrinsic merit as distinguished from the formal fact of their being the result 
of a majority vote. As a rule, it cannot be impaired—it stands to gain—by an ac- 
companying expression of the view of the minority. Where the persuasive force of a 
report of the majority is in fact in danger of being impaired by an accompanying 
expression of dissent, it may perhaps be desirable that it should thus be impaired. 

86 See p. 17. 
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existent. It is not necessary to impart to that view a degree of pessimism 
going beyond the apparent intention of its author. 

For the fact that universal codification is not practicable or perhaps, 
in the existing circumstances, desirable, does not warrant sweeping con- 
clusions in relation to codification as such. On the contrary, the reality 
of codification, its effectiveness, and its ultimate beneficence must be en- 
hanced if it is envisaged, in the first instance, as extending to a limited 
eircle of states. Drafts and conventions, formulated as part of the sys- 
tematic codification of international law and approved by the General 
Assembly or subsequently adopted at a conference by a limited number of 
states, must be regarded as amply fulfilling, in the first instance, the pur- 
poses of codification as generally understood and as contemplated by the 
Charter. When formulated after prolonged and mature study and when 
supplemented by scientific comment and accompanying materials giving 
an exhaustive account of governmental and judicial practice, they are 
bound to constitute, even when they enter into force only between a re- 
stricted number of states, all that can be legitimately expected and all that 
is objectively required in the first stages of codification of international 
law. The fact that the Hague Convention on the Conflict of Nationality 
Laws has entered into force only among a small number of states, has not 
impaired its authority and its influence. Products of codification, even 
if initially approved or accepted only by a limited number of governments, 
constitute a positive and tangible achievement and a starting point for a 
gradual extension of their operation. The very fact that their authors, 
having discarded the spurious inducements of immediate universal par- 
ticipation and the resulting artificialities or retrogression of diplomatic 
compromise, have framed them so as not to sacrifice the reality of the 
context to appearance of universality, must add to their value. 

Undoubtedly, as stated, in the work of codification under the aegis of 
the United Nations all states must be given the opportunity of participating 
in the preparatory work of codification even if there is doubt as to the 
genuineness of their attachment to that task and the prospects of their 
ultimate association with its results. Their views must be listened to 
with the respect to which they are entitled. Patience, tolerance and states- 
manship will find means of reducing the danger of the stature and results 
of codification being impaired in the course of preparation by those who 
in any case are unlikely to subscribe to it. For there may be little object 
in meeting the views and interests of states which are in any event likely 
to keep aloof. On the other hand, in view of the potential general char- 
acter of codification, means ought to be considered for associating with it 
states which are not at present Members of the United Nations. Some 
such association has proved practicable in the case of the International 
Court of Justice. 


VIII. Tue Part or GOVERNMENTS 


As experience has shown, the task of codification is impossible of achieve- 
ment unless aided by the co-operation on the part of governments at every 
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stage. Such collaboration entails heavy commitments of more than ad- 
ministrative nature. In the first instance, it involves the discharge of the 
delicate and often difficult task of securing an adequate composition of the 
codifying body. While the Statute of the International Law Commission 
provides in Article 2 that ‘‘the Commission shall consist of fifteen members 
who shall be persons of recognized competence in international law,’’ it 
also lays down in Article 8, as a consideration to be borne in mind by the 
electors, that although the members of the Commission should individually 
possess the qualifications required, ‘‘in the Commission as a whole the 
representation of the main forms of civilization and of the principal legal 
systems of the world should be assured.’’ It may be possible to take ac- 
count of these two sets of considerations without doing violence to the 
letter and spirit of the Statute, but this may not be feasible in all cases. 
Apart from the undeniable necessity of making the codifying body as 
representative as possible, the nature of the task to be fulfilled by it is 
not without relevance in this connection. In an organ which is concerned 
not only with the restatement of existing law but also with its change and 
development, qualities of statesmanship and experience may legitimately 
count for no less than expert knowledge. In this respect the requirement 
of expert composition of the Commission need not necessarily follow the 
exacting conditions laid down in the constitutions of some other interna- 
tional bodies.** At the same time it is clear that an adequate proportion of 
membership fulfilling the requirements of Article 2 of the Statute of the 
Commission is an indispensable condition of the proper fulfillment of its 
task. The care and conscientiousness with which governments discharge 
that function, in this and similar spheres, is a touchstone of their sense of 
responsibility to the international community. Obviously, it is also an 
essential factor in the adequate fulfillment of the objects entrusted to any 
particular organ. A government which proclaims its devotion to an object 
of international endeavor and co-operation and which at the same time 
fails in its duty to make the best contribution, insofar as it lies with it, 
to the membership of the organ concerned, lays itself open to a charge of 
contradictory conduct inimical to international interest. It is probable 
that this aspect of governmental action or omission constitutes, as a 
matter of moral duty and international trust, one of the crucial problems 
of international organization in general. 

Secondly, the collaboration of governments involves, as an important 
condition of the success of the work of codification, the furnishing of in- 
formation as to the existing law and practices of the state concerned, a 
burdensome task for an already overburdened department of government. 
Such information is not a mere product of research. Insofar as it ex- 
presses the official view of a state as to its understanding of the law, it may 
be relied against it in the future to some extent. As such, the supply of 
information is a task of some complexity. It is a task which, unless per- 
formed perfunctorily and unhelpfully, constitutes a considerable addition 


87 Such as the Universal Postal Convention or the International Telecommunications 


Convention. 
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to the responsibilities, on a high level, of governments. The provision of 
such information cannot be delegated exclusively to subordinate officials. 
The same applies, more conspicuously, to comments on drafts prepared by 
the codifying organ. Such comments may require interdepartmental con- 
sultation and decisions on a high level of governmental responsibility in a 
manner often approaching decisions preliminary to the assumption of 
international obligations. For, as already noted, this is not only a ques- 
tion of supplying information as to legislation and other practice in the 
past; it may be a question of a state agreeing in advance to a change in 
its law. Yet it is clear that without such collaboration the work of codifica- 
tion, operating in a vacuum, must remain unreal. This being so, codifica- 
tion, conceived as a systematic long-range effort and as distinguished from 
attempts of limited scope, may require the creation of something in the 
nature of a special section in legal departments of foreign offices. It is 
bound to add to the responsibilities of the foreign offices as such. In the 
absence of some special machinery created for that purpose, no sustained 
collaboration on an adequate scale can reasonably be expected from them. 
For their normal concern is with matters of immediate practical concern 
and urgency.** It follows that, unless within the foreign offices of the 
Members of the United Nations machinery is devised on a larger scale 
than exists at present for assisting the work of codification and shaping 
effectively a constructive attitude towards the drafts and proposals put 
forward by the International Law Commission, its activity must continue 
to remain within a restricted orbit. For, severely circumscribed as that 
activity has been, owing to its constitution and the resources available to 
it, its output has probably been as great as governments have been able 
to cope with. There can be no appreciable advance in the sphere of official 
codification unless governments are in the position to make it part of their 
own effort. Similar considerations apply to the machinery established 
within the General Assembly—at present through its Legal Committee— 
for assessing and acting upon the drafts and reports of the International 
Law Commission. 

88 This aspect of the situation was cogently commented upon by Senator Elihu Root 
as far back as 1911. See this JourNAL, Vol. 5 (1911), p. 580. 

In answer to the request of the Commission to be supplied, in accordance with Art. 
19(2) of its Statute, with ‘‘texts of laws, decrees, judicial decisions, treaties, diplo- 
matic correspondence and other documents relevant to: (1) treaties; (2) arbitral 
procedure, and (3) the regime of the high seas,’’ the French Government replied that 
it ‘‘unfortunately cannot consider communicating all the documentary material which 
has appeared on these three classic topics, representing as it does several tons of its 
archives,’’ but that it was ‘‘prepared to supply the Commission with such of these 
texts as it possesses and as are requested in conformity with Article 19, paragraph 2’? 
(U.N. Doe. A/CN.4/19, p. 27). Art. 19(2) refers to a ‘‘detailed request.’’ The re- 
quest could have been made ‘‘detailed,’’ without undue effort, by compiling, within 
the three topics mentioned, an exhaustive catalogue of subjects. Yet it is clear that 
governments may be unable to comply with a request of this nature, essential to the 
scientific fulfillment of the task of the Commission, without considerable research con- 
ducted by staff deputed for that purpose. There also arises the question whether the 
Commission, with the resources available to it, is in the position to make full use of 
the material thus supplied. 
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It is not surprising that there may be a reluctance on the part of govern- 
ments to undertake extended responsibilities in the sphere of codification 
at a time when the state of international relations claims their urgent at- 
tention in other directions and when the very task of codification appears, 
by comparison, to partake of a measure of unreality. However, these 
conditioas are not inevitably permanent. If and when international rela- 
tions enter, or revert to, channels of legality and orderliness, codification of 
international law in the wider sense as here described will claim more 
persuasively than it can do at present that it is an urgent function of 
organized international society; that it is of importance for the authority 
and effectiveness of international law and international judicial and arbi- 
tral settlement; and that organs entrusted with the task of codification 
must be endowed with a constitution and resources commensurate with 
its place in the scheme of the Charter. For it is only by way of exception 
that ideas are stronger than men and agencies charged with their transla- 
tion into reality. Thus viewed, the progress and the fortunes of codifica- 
tion under the auspices of the United Nations must to a large extent be 
determined by the following considerations: 

In the first instance, in time of stress—and international society has been 
living through times of stress in the first decade of the existence of the 
United Nations—it may be provident, for the sake of continuity and pres- 
ervation of future possibilities, to maintain what is no more than a token 
force in this and other spheres. Such token forces and their limited 
achievements need not be regarded as fully expressive of the potentialities 
of the major purpose of their being. If this is so, then there is no reason 
to view with dismay the fact that in the initial period of its existence the 
organization of the Commission has been rudimentary and its achievements 
correspondingly limited.*® Thus it may be held that any development in 


89 The Survey of International Law in Relation to the Work of Codification of the 
International Law Commission, prepared in 1948 and published as Memorandum sub- 
mitted by the Secretary General, expressed, on p. 17, the optimistic view that ‘‘in two 
decades or so’’ the work of the Commission may ‘‘cover practically the entire field 
of international law.’’ It seems, in the light of the first five years of the activity of 
the Commission, that having regard to the resources open to it by virtue of its Statute 
and the time available for its periodic meetings, the completion of that task may re- 
quire several generations. By that time the first products of its labors would neces- 
sarily become obsolete. A general survey of the results of the first five years of the 
activity of the Commission illustrates this aspect of the situation. In 1949 the Com- 
mission adopted a Draft Declaration of Rights and Duties of States. In 1950 it 
drafted its ‘‘formulation of the Niirnberg Principles.’’ In 1951 it adopted a tentative 
‘*Draft Code of Offences against the Peace and Security of Mankind’’ and a Report 
on Reservations to Multilateral Treaties. It finally adopted the Draft Code in 1954. In 
1953 it submitted a final draft code on certain aspects of arbitral procedure. Of the 
three major topics—treaties, régime of the high seas, and nationality—of its systematic 
program of codification none was within sight of completion at the end of the first five 
years’ period of its activity except for isolated subjects, namely, the Articles on the 
Continental Shelf and the Draft Conventions on Elimination and on Reduction of 
Future Statelessness and the incomplete Draft Articles on the Régime of the Terri- 
torial Sea. The Commission also submitted, in 1954, proposals for the reduction of 
existing statelessness. 
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the direction of transforming the Commission into a continuously function- 
ing body may not be practicable in the absence of conditions enabling gov- 
ernments to provide it with membership of unchallenged efficacy in con- 
formity with Article 2 of its Statute,*° and unless appropriate machinery, 
as indicated above, is devised within the framework both of the foreign 
offices and the General Assembly for taking action on the reports and 
drafts prepared by the Commission. These considerations may, for a 
time, be decisive. On the other hand, it is arguable that the evolution of 
the Commission as an effective instrument of acknowledged competence may 
in itself pave the way for the changes, deemed desirable, with regard both 
to the character of its membership and the attitude of governments and 
the General Assembly towards the work of the Commission and its prod- 
ucts. The difficulties surrounding the realization of the aspect of the 
Charter are not inherent in it; they lie outside it. The rational assump- 
tion, which admittedly is an assumption of faith, is that these difficulties 
may be of a transient character. 

Secondly, while some of the objects of the Charter of the United Na- 
tions are such that their realization in a particular period must be im- 
peded or halted by the unfavorable realities of the political situation or 
constitutional limitations such as the requirement of unanimity, these 
factors are not necessarily relevant to all spheres of activity of the United 
Nations. They are not decisive in connection with codification, which is 
outside the purview of the rule of unanimity. There may be wisdom and 
foresight in the resolve to use to the full the opportunities already avail- 
able with respect to some needs of the international community without 
waiting until it is practicable to bring nearer fruition all the purposes 
proclaimed in its constitution. 

Thirdly, there are disadvantages in permitting an important and, in 
a wider perspective, urgent object of the United Nations and of the inter- 
national community in general to be fulfilled, for an indefinite or pro- 
longed period, by ‘‘token forces.’’ For once the scope and the stature of 
the task of codifying and developing international law have been reduced 
to dimensions out of keeping with its true significance, it may be difficult 
to alter the initial pace and character of the endeavor thus begun and to 
restore to it the momentum and the dignity commensurate with the true 
merits of its original purpose. 

40 There is room for considering to what extent the requisite expert element in the 
composition of the Commission may be effectively secured by a method of election— 
or appointment—differing from that adopted in its Statute as formulated in 1948. 
Such method might consist in appointment by separate or joint action, possibly with 


or without association with the General Assembly, of other organs of the United Nations, 
such as the Secretary General or the International Court of Justice. 
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EDITORIAL COMMENT 


ROBERT H. JACKSON 


In the death last October of Justice Robert H. Jackson of the United 
States Supreme Court, the nation lost an honored jurist and public leader 
who had served it well as lawyer, Department of Justice official, Attorney 
General, and Justice of the Supreme Court. The cause of international 
law lost a distinguished advocate and diligent worker, and the American 
Society of International Law a valued and faithful member. Joining the 
Society over two decades ago as a practicing lawyer in Jamestown, N. Y., 
Mr. Justice Jackson remained active despite the demands of government 
service. He served on the Executive Council from 1946 to 1949, and as 
honorary vice president since 1949. In 1945, 1949 and 1952 he addressed 
the annual meetings of the Society, and on numerous occasions spoke to 
groups of lawyers on matters of international law. 

Justice Jackson was esteemed for his conscientious devotion to his 
judicial duties. Those who knew him well regarded him as a very simple 
and easy mixer, a man who did not stand on his dignity and was the 
antithesis of a ‘‘stuffed shirt.’’ His friends and associates remarked his 
qualities of warmth, geniality, penetration, perception of the real issues in 
a matter, breadth of view—all of which made him a big man and a lovable 
one. In the pages of our JoURNAL he may best be commemorated by try- 
ing to look at and re-assess some of his ideas about international law and 
his work in our field. 

Among his opinions as Attorney General and on the Court? may be 
found illuminating discussions of international legal points, but his work 
there was better known in other areas of the law. Though in earlier years 
a famed protagonist of the New Deal and often mentioned as a potential 
President or Chief Justice of the United States, his name may well be best 
remembered in history for his efforts in connection with the Niirnberg 
trials of war criminals. 

Most of those in the best position to know feel that Justice Jackson 
deserves a large measure of the credit for what was attempted and accom- 


1 One must at least mention his opinion of Aug. 27, 1940, sustaining the President’s 
power to conclude the ‘‘destroyer-bases deal’’ as an executive agreement, 39 Ops. 
Atts. Gen. 484; this JouRNAL, Vol. 34 (1940), p. 728; his discussion of the bases, 
dissenting, in Vermilya-Brown Co. v. Connell (1948), 335 U. S. 377, 390; and his 
comments, concurring, in U. S. v. Spelar (1949), 338 U. S. 217, 224. Of more than 
passing interest, see Chicago & Southern Air Lines v. Waterman S. S. Corp. (1948), 
333 U. 8. 103, Hirota v. MacArthur (1948), 335 U. S. 876, and (1949), 338 U. 8. 197, 
Johnson v. Eisentrager (1950), 339 U. 8. 763, Zittman v. McGrath (1951), 341 U. S. 
446, and Orvis v. Brownell (1953), 345 U. 8. 183. Justice Jackson’s Cardozo Lecture, 
‘*Full Faith and Credit, the Lawyer’s Clause of the Constitution,’’ Columbia Law 
Review, Vol. 45 (1945), p. 1, is a masterful discussion of constitutional controls over 
private international law questions between States of the United States. 
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plished at Niirnberg. Many lawyers from many lands played important 
parts, and one can seldom measure with certainty the individual contribu- 
tion of each, but Justice Jackson appears to have been the dominating 
personality in the steps leading up to the trial and in the conduct of the 
trial itself. What really put across the Niirnberg trial plans in compelling 
over-all fashion was his Report to the President dated June 6, 1945. In 
it he specified the possible ways to deal with the Nazi leaders: 


What shall we do with them? We could, of course, set them at large 
without a hearing. But it has cost unmeasured thousands of American 
lives to beat and bind these men. To free them without a trial would 
mock the dead and make cynics of the living. On the other hand, we 
could execute or otherwise punish them without a hearing. But un- 
discriminating executions or punishments without definite findings of 
guilt, fairly arrived at, would violate pledges repeatedly given, and 
would not set easily on the American conscience or be remembered by 
our children with pride. The only other course is to determine the 
innocence or guilt of the accused after a hearing as dispassionate as 
the times and horrors we deal with will permit, and upon a record 
that will leave our reasons and motives clear.® 


He had already insisted that ‘‘We must not use the forms of judicial pro- 
ceedings to carry out or rationalize previously settled political or military 
policy.’’* He urged real judicial trials by an international tribunal, 
recognition of individual responsibility for violations of international law, 
and stress on the crime of aggressive war and the over-all Nazi conspiracy 
as well as traditional war crimes in the sense of violations of the laws of 


warfare. 
Impelled by his common law background to emphasize the importance 


of the judicial function, Justice Jackson felt the opportunity for construc- 
tive action as well as the responsibilities involved. He wrote: 


Any legal position asserted on behalf of the United States will have 
considerable significance in the future evolution of International Law. 
In untroubled times, progress toward an effective rule of law in the 
international community is slow indeed. Inertia rests more heavily 
upon the society of nations than upon any other society. Now we 
stand at one of those rare moments when the thought and institutions 
and habits of the world have been shaken by the impact of world war 
on the lives of countless millions. Such occasions rarely come and 
quickly pass. We are put under a heavy responsibility to see that 
our behavior during this unsettled period will direct the world’s 
thought toward a firmer enforcement of the laws of international con- 
duct, so as to make war less attractive to those who have governments 
and the destinies of peoples in their power.° 


In the London Conference held June 26—August 8, 1945, by representa- 
tives of the United States, United Kingdom, Soviet Union and France, 


2 Report of Robert H. Jackson, U. 8S. Representative to the International Conference 
on Military Trials, London, 1945 (Dept. of State Pub. 3080), p. 42. 

3 Ibid., at p. 46. 

4 Address before American Society of International Law, April 13, 1945, Proceedings, 
1945, p. 10, at p. 15. 

5 Report (cited above, footnote 2), at p. 53. 
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Justice Jackson largely succeeded in obtaining agreement on the prin- 
ciples for which he stood. He deserves much credit for the success of that 
conference in overcoming wide differences between the substantive and 
procedural legal ideas of divergent national systems, and in obtaining 
agreement both upon a fair judicial procedure and the law to be applied 
by the Tribunal. Through patient merging of the principles of the legal 
systems concerned, a procedure was developed which caused remarkably 
little trouble and which has generally been regarded as fair to the accused. 
His opening statement for the prosecution on November 21, 1945, set the 
pattern for much of the thinking of the trial. He served skillfully in the 
detailed prosecution, and his report to the President on October 7, 1946,° 
and various addresses since have well summarized his views and evaluation 
of the whole endeavor. 

Seeking to explore the thinking behind Niirnberg, we observe that 
Justice Jackson had great faith in the ‘‘existing and indestructible real- 
ity’’* of international law and the hope which it offered as a ‘‘ foundation 
on which the future may build.’’* Even in the dark days of early 1941 
he wrote that ‘‘the structure of international law, however apparently 
shaken, is one of the most valuable assets of our civilization.’’® He added 
that ‘‘Lodged deeply in the culture of the world, unaffected by the 
transitory political structures above it, is a bedrock belief in a system of 
higher law.’’ ?° 

By the time of his Havana address of March 27, 1941," Robert Jackson 
had already expressed the ideas underlying the change of American policy 
from traditional neutrality to Lend-Lease and ‘‘all aid short of war.’’ 
Discrimination between the belligerents was justified on the illegality of 
Hitler’s resort to war in violation of the Kellogg-Briand Treaty for the 
Renunciation of War, as well as upon the notion of collective self-defense. 
Speaking of this treaty and the Argentine Anti-War Treaty, he said at 
Havana that they 


rendered unlawful wars undertaken in violation of their provisions. 
In consequence, these treaties destroyed the historical and juridical 
foundations of the doctrine of neutrality conceived as an attitude of 
absolute impartiality in relation to aggressive wars. It did not impose 
upon the signatories the duty of discriminating against an aggressor, 
but it conferred upon them the right to act in that manner.’ 


Showing the thinking which later prevailed at Niirnberg, he concluded: 


To me, such an interpretation of international law is not only proper 
but necessary if it is not to be a boon to the lawless and the aggressive. 
A system of international law which can impose no penalty on a law- 
breaker and also forbids other states to aid the victim would be self- 


6 Ibid., at p. 432. 7 Loc. cit. (above, footnote 4), at p. 11. 

8 Jackson, ‘‘Challenge of International Lawlessness,’’ Am. Bar Assn. Journal, Vol. 
27 (1941), p. 690. 

9 Address before Inter-American Bar Association at Havana, March 27, 1941, this 
JOURNAL, Vol. 35 (1941), p. 348, at p. 349. 

10 Loc. cit. (above, footnote 8). 11 See footnote 9 above. 

12 Ibid., at p. 354. 
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defeating and would not help even a little to realize mankind’s hope 
for enduring peace.'* 

While various others had urged that Nazi leaders be tried for the crime 
of aggressive war as well as for violations of the laws of warfare, Justice 
Jackson emphasized this approach. As he saw it, the facts clearly estab- 
lished the guilt of the Nazi leaders in this respect, and he based the legal 
conclusions on Germany’s violation of the Kellogg-Briand Pact as well as 
other treaties into which Germany had freely entered: 


Unless this Pact altered the legal status of wars of aggression, it has 
no meaning at all and comes close to being an act of deception." 


The Tribunal was to adopt his reasoning as to the legal effect of this treaty, 
and to agree that it 


constitutes only one in a series of acts which have reversed the view- 
point that all war is legal and have brought International Law into 
harmony with the common sense of mankind, that unjustifiable war 
is a crime.?® 


Repeatedly he emphasized that the charge of aggressive war was being used 
not to make criminal those acts which were otherwise lawful, but to de- 
prive the violators of the excuse that their acts were done in lawful war: 


Doubtless what appeals to men of good will and common sense as the 
crime which comprehends all lesser crimes, is the crime of making 
unjustifiable war. War necessarily is a calculated series of killings, 
of destructions of property, of oppressions. Such acts unquestionably 
would be criminal except that International Law throws a mantle of 
protection around acts which otherwise would be crimes, when com- 
mitted in pursuit of legitimate warfare. In this they are distinguished 
from the same acts in the pursuit of piracy or brigandage which have 
been considered punishable wherever and by whomever the guilty are 
caught.*® 


He had little patience with the contention that the trial of these Nazi 
leaders for planning, initiating and waging aggressive war would result 
in ex post facto application of criminal law. He believed that such acts 
had already become criminal by 1939 when they were committed, and that 
even assuming that they had not, yet the prohibition of ex post facto laws 
was not an absolute but a principle which should be used to attain just 
results. On various occasions he stated: 


International Law is more than a scholarly collection of abstract and 
immutable principles. It is an outgrowth of treaties and agreements 
between nations and of accepted customs. Yet every custom has its 
origin in some single act, and every agreement has to be initiated by 
the action of some state. Unless we are prepared to abandon every 
principle of growth for International Law, we cannot deny that our 
own day has the right to initiate customs and to conclude agreements 
that will themselves become sources of a newer and strengthened In- 
ternational Law. International Law is not capable of development 
by the normal processes of legislation for there is no continuing inter- 


13 Tbid., at p. 358. 14 Op. cit. (footnote 2 above), at p. 52. 
15 Ibid. 16 Tbid., at p. 51. 
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national legislative authority. Innovations and revisions in Interna- 
tional Law are brought about by the action of governments designed 
to meet a change in circumstances. It grows, as did the Common Law, 
through decisions reached from time to time in adapting settled prin- 
ciples to new situations. The fact is that when the law evolves by the 
case method, as did the Common Law and as International Law must 
do if it is to advance at all, it advances at the expense of those who 
wrongly guessed the law and learned too late their error.?" 


If this be thought unjust, he often pointed out that: 


We must not forget that we did not invoke the outlawry of war as a 
sword to punish acts that were otherwise innocent and harmless. On 
the contrary, it was the accused who had to establish the lawfulness of 
their belligerency to excuse a course of murders, enslavements, arsons 
and violence which, except in war, is criminal by every civilized 
concept.*® 
In this whole endeavor he realized the ‘‘far-reaching, and in its applica- 
tion to the facts . . . most novel’’ feature of ‘‘individual accountability 
to international law and authority.’’?® In his opening statement at 
Niirnberg he went to the heart of the matter: 


Crimes always are committed only by persons. While it is quite 
proper to employ the fiction of responsibility of a state or corporation 
for the purpose of imposing a collective liability, it is quite intolerable 
to let such a legalism become the basis of personal immunity.” 


In retrospect, if punishment by political decision ** would have violated 
no international law, what useful purpose was served by the war crimes 
trials? And if all but one (Hess) of the defendants convicted of crimes 
against the peace were also convicted of more ‘‘orthodox’’ war crimes and 
crimes against humanity involving violations of the laws of warfare and 
of ordinary criminal law, why was it necessary or desirable to add and 
emphasize the notion of crimes against the peace? The decision to prose- 
cute for crimes against the peace appears to have been taken, not for the 
purpose of obtaining convictions or punishments of persons who would 
otherwise have escaped, but rather for the purpose of firmly establishing 
as a principle of international law that a war of aggression is criminal. 

The Justice himself always emphasized that the importance of the trial 
lay in the principles to which the four Powers became committed by the 
London Agreement, adhered to by 19 other nations, and by their participa- 
tion in the trial. Not only did that agreement devise a workable procedure 
for the trial, but, more important, it 

17 Opening address for the United States at the Niirnberg Trial, Nov. 21, 1945. 
United States, Office of Chief of Counsel for Prosecution of Axis Criminality, Nazi 
Conspiracy and Aggression, Vol. I (1946), p. 114, at p. 165. 

18 Jackson, ‘‘ Nuremberg in Retrospect,’’ Am. Bar Assn. Journal, Vol. 35 (1949), 
p. 813, at p. 886. 

19 Jackson, ‘‘Some Problems in Developing an International Legal System,’’ Temple 
Law Quarterly, Vol. 22 (1948), p. 147, at p. 152. 

20 Op. cit. (footnote 17 above), at p. 168. 

21 Op. cit. (footnote 18 above), at p. 884. 
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for the first time made explicit and unambiguous what was theretofore, 
as the Tribunal has declared, implicit in International Law, namely 
that to prepare, incite, or wage a war of aggression, or to conspire 
with others to do so, is a crime against international society, and that 
to persecute, oppress, or do violence to individuals or minorities on 
political, racial, or religious grounds in connection with such a war, 
or to exterminate, enslave, or deport civilian populations, is an inter- 
national crime, and that for the commission of such crimes individuals 
are responsible.” 


Pointing out the value of the trial also as ‘‘the world’s first post mortem 


examination of a totalitarian regime,’’ he reported to the President as one 
of the real accomplishments that: 


We have documented from German sources the Nazi aggressions, 
persecutions, and atrocities with such authenticity and in such detail 
that there can be no responsible denial of these crimes in the future 
and no tradition of martyrdom of the Nazi leaders can arise among 
informed people.** 


Through the London Agreement and the incorporation of its principles in a 
judicial precedent, he concluded that ‘‘we have put International Law 
squarely on the side of peace as against aggressive warfare, and on the 
side of humanity as against persecution.’’ ** 

Justice Jackson evaluated the Niirnberg Trial as ‘‘an attempt to answer 
in terms of the law the most serious challenge that faces modern civilization 
—war and international lawlessness.’’*° Referring to President Wilson’s 
remark in 1919 about international law having been ‘‘a little too much 
thought out in the closet,’’ he sought to ‘‘bring international law out of the 
closet where President Wilson found it and impress it upon the conscious- 
ness of our people.’’** Citing the many successful arbitrations between 
the United States and Great Britain, he stated that: 


The world’s hope for peace depends in the last analysis upon estab- 
lishing patterns of national behavior that will sustain international in- 
stitutions strong enough to settle conflicts before they break into wars. 
We must forge and use stronger and more inclusive instrumentalities 
for the hearing and settlement of grievances which may be used as an 
alternative for war without compromise of national honor.*’ 


In ‘‘this successful extension and adaptation to international uses of the 
philosophy and technique of our daily law practice,’’ ** he hoped that na- 
tions could 


devise instruments of adjustment, adjudication, and conciliation, so 
reasonable and acceptable to the masses of people that future govern- 


ments will always have an honorable alternative to war. . . . We may 
22 Report to the President, Oct. 7, 1946, loc. cit. (footnote 6 above), at p. 437. 
23 Ibid., at p. 438. 24 Ibid., at p. 439. 


25 Loc. cit. (footnote 18 above), at p. 813. 

26 Address of April 13, 1945, loc. cit. (footnote 4 above), at p. 13. 

27 Address before New York State Bar Association, Jan. 24, 1942. N. Y. State Bar 
Assn. Repts., Vol. 65 (1942), p. 434, at p. 442. 

28 Ibid., at p. 443. 
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as well face the fact that it will not be enough to have a mechanism 
for keeping the peace which a few scholars and statesmen think well 
of. If it is really to work, it must have such widespread acceptance 
and confidence that peoples as well as philosophers support it as a 
thoroughly honorable and reasonably hopeful alternative to war.” 


Doubtful of the utility of codification of international law until the 
world had many more shared experiences and values in dealing with inter- 
national disputes by legal means,*° he felt that: 


we should take advantage of every opportunity to deal with interna- 
tional controversies by the adjudicative or arbitral techniques. In 
this way we will enlarge and expand the world’s experience in using 
these orderly and reasonable processes, fashion an increasing body of 
decisional and customary international law, and encourage the law- 


abiding habit among nations.** 


There may be room for much difference of opinion as to the validity of 
some of the views expressed by Mr. Justice Jackson, but in the main they 
are sound and necessary for making real progress in international law. 
He was only too aware that the lasting value of the Niirnberg principles 
will depend far less on the ready acceptance given them by the United 
Nations General Assembly than on the use made of them in the future. 
Most of us will agree with his belief that: 

Those who best know the deficiencies of international law are those 


who also know the diversity and permanence of its accomplishments 
and its indispensability to a world that plans to live in peace.** 


Wm. W. BisnHop, JR. 
CHARLES WARREN 


Charles Warren was born March 9, 1868, and died August 16, 1954, at 
his home in Washington at the age of 86. A native Bostonian of pure 
Colonial ancestry, a graduate of Harvard, a student at the Harvard Law 
School for two years (obtaining a degree of A.M.), Mr. Warren came to be 
early marked as an author and historian. His career may be divided 
roughly into several more or less distinct phases. During the first phase 
up to 1914, while he was engaged in the practice of law in Boston, he tried 
his hand at a novel, The Girl and the Governor (1900), and a poem de- 
livered at the dedication of the Harvard Union in 1901. But his penchant 
for historical writing was by that time distinctly budding. Besides various 
legal papers and historical notes in current law reviews, he published a 
two-volume work on The Harvard Law School and Early Legal Conditions 
in America (1909), and A History of the American Bar, Colonial and 


Federal, to the Year 1860 (1911).* 


29 Address of April 13, 1945, loc. cit. (footnote 4 above), at p. 12. 

80 Address before American Society of International Law, April 26, 1952. 
ings, 1952, p. 196, at p. 201. See also footnote 27 above. 

81 Loc. cit. (footnote 19 above), at p. 158. 

82 Address of April 13, 1945, loc. cit. (footnote 4 above), at p. 11. 

1The writer is indebted to the kindness of Mrs. Cleada N. Horne, Mr. Warren’s 
secretary for over 35 years, for making available certain data for this paper. 
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A second phase, which might be called the ‘‘War and Neutrality’’ phase, 
from his appointment as Assistant Attorney General of the United States 
to about 1920, covers his incumbency in the Department of Justice and the 
war period. In this phase he was charged with enforcing our neutrality 
laws and obligations and prosecuting the hostile activities of belligerent 
agents in the United States, and his writings naturally grew out of official 
duties. As he found there had been practically no neutrality legislation 
since 1838 and but a few criminal laws appropriate to curbing these ac- 
tivities, he drafted, by direction of the Attorney General, 18 protective laws 
which were submitted by the latter to Congress in June, 1916, but were 
not presently enacted. After the United States entered the war, many 
of these provisions were incorporated in the so-called Espionage Act of 
June 15, 1917, which was really a neutrality law, and in the Sabotage Act 
of 1918. He was also instrumental (in connection with the Department 
of State) in drafting the Trading With the Enemy Act of July 6, 1917, 
which was largely based on the British enactments. 

In 1915, soon after he came to Washington, Mr. Warren joined this 
Society and ever since had been a loyal and helpful member. He sat on 
the Executive Council and various committees, participated in the annual 
meetings, and was made an Honorary Vice President in 1936. His remarks 
and comments in the discussions of legal questions were penetrating and 
ranged over a broad field, but had particular reference to the law of war 
and neutrality. His only contribution in this period to the JouRNAL was a 
review of Huberich’s book on Trading With the Enemy (1918), which he 
praised highly as describing the new policy of the United States for the 
treatment of enemy property, namely, conscripting it to fight the adversary 
while conserving it in safe investment. 

Now came the third and crowning phase of his career from 1920 to 
1932. This was the flowering period of his work. His great and abiding 
love was the history of the Constitution of the United States as interpreted 
by the United States Supreme Court. Fortunately, he had the time and 
circumstance to devote himself to his chosen field. He was a profound 
scholar and a meticulous historian as well as an interesting writer. These 
all combined in this period to produce the great works which made him 
famous. The chief work was The Supreme Court in the History of the 
United States (three volumes, 1922, rev. 2 volumes 1926), which won the 
Pulitzer Prize for History in 1923, and established him a secure and en- 
viable reputation as an authority on the Constitution and the Supreme 
Court. It was regarded as the best account of the Court’s part in main- 
taining the Constitution and in shaping the destiny of the growing nation. 
With unbelievable patience and industry he examined the contemporary 
newspapers, correspondence, manuscripts, documents and histories of the 
time in order to determine the influences surrounding the Court and the 
public reaction to its important decisions. It has been cited many times 
as authority in the decisions of the Court. The first words in the Preface 
are: “This is not a law book. It is a narrative of a section of our national 
history connected with the Supreme Court and is written for laymen and 
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lawyers alike.’’ It is an effort ‘‘to revivify the important cases and to 
picture the Court itself from year to year in its contemporary setting.’’ 

This work was followed in 1925 by Congress, the Constitution, and the 
Supreme Court (rev. 1935), which was really a supplement to the former 
work. Here the author depicts the efforts of Congress to break out of the 
straight-jacket imposed by the Constitution and its guardian, the Supreme 
Court. Then in 1928 came The Making of the Constitution (rev. 1937), 
in which the author takes the reader day by day through the proceedings 
of the Constitutional Convention during the hot months of 1787. From the 
debates set down in Madison’s Notes and later comments of the various 
delegates, he made a running account of what went on in the Convention, 
the conflicts of views and the underlying reasons for each provision adopted. 

Then honors fell about him on all sides. The Supreme Court appointed 
him special master to hold hearings in the cases of New Mezico v. Texas 
(1924), Utah v. United States (1929), Texas v. New Mexico (1936). Presi- 
dent Roosevelt appointed him the American member of the Arbitral Tribu- 
nal in the Trail Smelter case between the United States and Canada, 1929, 
and the American member of the Conciliation Commission between the 
United States and Hungary, 1939. Columbia University gave him an hon- 
orary LL.D. in 1933. He was elected to the Harvard Board of Overseers 
1934 (like his father and great-great-grandfather) and President of the 
Harvard Alumni Association, 1941. 

The fourth phase, from about 1933 to 1936, when a second war threat- 
ened Europe, was a flareback to the second phase in World War I and 
signified his earnest attempts to keep the United States out of the coming 
conflagration by restricting the area of conflict with belligerents over so- 
called neutral rights. This is his most fruitful period in the annals of 
this Society. Having been in the Government in World War I, he natu- 
rally formed definite ideas about the neutral attitude of the United States 
in a future war. Out of this experience came his first paper before the 
Society entitled ‘‘What are the Rights of Neutrals Now, in Practice?’’ 
(1933). The theme was that, however the legal rights of neutrals stood 
in 1914, there had been nothing done to clear up the contest over them in 
the last war on account of the innovations of modern warfare: ‘‘There are 
no rules or laws of naval warfare affecting neutral trade as to which the 
Great Powers are in agreement.’’ 

In view of this doubtful status of neutral rights, Mr. Warren, in an 
article in Foreign Affairs (April, 1934) on the ‘‘Troubles of a Neutral,’ 
advocated that something should be done to avoid another embroilment 
over neutral rights. Among other things, he contended in substance that 
the President should, at the outset of war negotiate with the belligerents a 
modus vivendi of concessions for neutral trade, or failing this, he had 
various alternatives of which one was to declare that neutrals have no 
rights, another was not to irritate the belligerents by pressing violations of 
neutral rights until the conclusion of the war. 

His first article in the JourRNAL was entitled ‘‘Belligerent Aircraft, 
Neutral Trade and Unpreparedness’’ (1935). In this he deplored the 
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fact that little or nothing had been written by jurists on the problems 
of neutral trade in the light of armed merchantmen, submarines or aircraft, 
and that no effective action had been taken by nations to settle these legal 
questions which were sure to irritate relations of neutrals and belligerents 
in the future. At the same time, he proposed in a letter to the Washington 
Post of April 26, 1935, a series of nine suggestions as to what should be done 
to fill the gap. These ranged from an international agreement on neutral 
trade to the prohibition of the export of contraband goods unless title be 
vested first in the foreign purchaser. 

As a result of his crusade to keep the United States out of the next war 
then brewing in Europe and of the discussion thereby aroused, he was asked 
by the State Department to prepare a memorandum on neutrality. Many 
of Mr. Warren’s suggested restrictions on so-called neutral rights (such 
as export of munitions on a cash-and-carry basis, travel of Americans on 
belligerent vessels, arming of American merchant vessels, financial trans- 
actions with belligerents, and so forth) were incorporated in the series of 
Neutrality Laws enacted in 1935, 1936, 1937, and 1939. But not until 
November 17, 1941, when war had become a reality in Europe and Pearl 
Harbor was in the making, were the restrictions of the law of 1939 modified 
at the insistence of President Roosevelt, and our lot was again thrown in 
with the Allies. 

Sandwiched in the above papers were other contributions, too numerous 
to mention, on neutrality questions before other organizations, even as late 
as 1940. And a further digression occurred in 1943 when, in the proceed- 
ings of the Society dealing with the punishment of war criminals and in 
subsequent letters to the New York Times, Mr. Warren strongly urged that 
the officers of a state guilty of the barbarous crimes against civilization in 
Europe were not entitled to trial by a court, they already were conclusively 
proven guilty, and their punishment should be treated as a pure question 
of policy and expediency to be handled by executive action of the victors, 
just as the Powers had treated Napoleon. 

The final phase of Mr. Warren’s life and work was a sort of miscellany 
screened from the labors of earlier years and the reflections of mellowing 
age. As by-products came materials for numerous articles, lectures and 
addresses at universities, Bar Associations, and other bodies in many 
States. Hardly a year went by that he was not invited to give a course of 
lectures or deliver an address or prepare a paper. Space does not allow 
a review of these excursions in legal history, but one can hardly pick up 
a copy at random (like ‘‘The Trumpeters of the Constitution’’ delivered 
at the University of Rochester) and read it without a thrill of patriotism 
at the events portrayed and of admiration for the writer who could breathe 
life into the dust of history. His last book was Odd By-Ways in American 
History (1941), recounting some of the ‘‘picturesque and unusual epi- 
sodes’’ in American history between 1778 and 1840 wherein ‘‘we seemed 
to have slipped for one lawless moment out of the iron rule of cause and 
effect.’? And finally there came, surprisingly, a long poem called ‘‘Para- 
phrase of Job’s Dark Days’’ (1941). 
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Charles Warren may be appraised not only by his intellectual attain- 
ments, but by his high principles of character. One could not but be im- 
pressed by his intellectual honesty and his steadfast search for the truth— 
the ‘‘Veritas’’ of his beloved Alma Mater. Indeed, his innate sense of 
fairness caused him to present both sides of a controversial question. Al- 
though he was endowed with a creative imagination, yet there was a strain 
of solid practicality running through his nature which kept him aloof from 
the pitfalls of speculation and sophism. And in his strength of conviction 
he stood up for views, whether his own or another’s, which his acute mind 
had sifted and found free of dross. Underneath all ran a vein of subtle 
humor which enlivened his writings and his friendships. Now his clear 
voice in the pathways of history is still, but the pathways he trod he left 


forever adorned and endeared. 
L. H. Woousrey 


COLLECTIVE SECURITY AND THE LONDON AGREEMENTS 


At the close of the first World War the words ‘‘collective security,’’ 
‘‘eollective responsibility for the maintenance of peace’’ were words of 
high hope for the establishment of law and order in a world of states which 
had hitherto resisted any effective restraints upon their sovereign right 
to have recourse to war to enforce claims they believed to be just. The 
principle underlying collective security was simple enough: that the com- 
bined forces of the law-abiding states would be so formidable that no state 
that might otherwise be tempted to defy the law would dare to challenge 
them. The possibility of organizing the collective forces of the law-abiding 
states was, perhaps, too easily taken for granted; although under the 
conditions of the time, with the movement of troops as slow as it then was, 
there was reason to believe that the formidable array of reserved military 
strength possessed by the law-abiding states would make it clear to a 
possible aggressor that it could not hope to win its war in the end. All 
that was needed was unity among the leading Members of the League of 
Nations; and these were counted upon to be law-abiding. The participa- 
tion of the United States in the system was, indeed, important; but even 
without that, it appeared possible to make it work. 

Much the same hope existed when the Charter of the United Nations 
was signed at San Francisco on June 26, 1945. But this time the ma- 
chinery of collective security was made more effective, both in respect to 
decisions in regard to acts of aggression and in respect to combined 
military action for the enforcement of the law. The assumption of unity 
on the part of the permanent members of the Security Council, however, 
soon proved to be unfounded ; but even the unforeseen break between East 
and West might not have proved fatal to the principle of collective security 
had not the invention of the atomic bomb introduced a new instrument of 
warfare so devastating in its effects as to give an almost overwhelming ad- 
vantage to a surprise attack. Hence the need for the organization of de- 
fense by alliances and regional groups in which there would be no veto 
of the Soviet Union, and immediate action could be taken for self-defense 
under Article 51 of the Charter. 
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The first of the regional groups was that of the twenty-one American 
states, which signed their regional security agreement at Rio de Janeiro 
on September 2, 1947, under the title, ‘‘Inter-American Treaty of Re- 
ciprocal Assistance.’’? This treaty, however, can scarcely be said to be a 
recognition of the failure of the system of collective defense under the 
Charter of the United Nations, inasmuch as it had been planned before the 
San Francisco Conference and was directed to the maintenance of the 
inter-American system without reference to any specific situation that 
might arise among the leading Members of the United Nations. The fol- 
lowing year, however, the Brussels Treaty was signed with the direct ob- 
jective of collective defense against the threat of further Russian aggres- 
sion following the coup d’etat in Czechoslovakia; ? and again a year later, 
on April 4, 1949, the North Atlantic Treaty was signed by twelve states, 
including the United States, pledging themselves to ‘‘maintain and de- 
velop their individual and collective capacity to resist armed attack.’’® 
Implementing the treaty is an elaborate series of commands and committees 
under the name of North Atlantic Treaty Organization, whose permanent 
military headquarters (SHAPE) control and direct an integrated defense 
force under a centralized command. 

But the necessity was soon realized of going beyond an integrated de- 
fense force of separate national armies if German co-operation in the de- 
fense of Western Europe was not to give rise to fears of a new German 
menace. Hence the plan of a European Army in which the units con- 
tributed by each member would lose their national identity and come under 
the command of a single political authority. But the European Defense 
Community, as it was called, went beyond mere military defense. The 
European Coal and Steel Community had taken the first step towards 
a federation of European nations; the Defense Community now proclaimed 
the establishment of a new regional group that was to be ‘‘supra-national 
in character,’’ that was to have ‘‘common institutions’’ as well as common 
armed forces—a community that was to have juridical personality and be 
represented by a Council of Ministers, a Common Assembly, and a Court 
of Justice, institutions looking towards ‘‘an ultimate federal or confederal 
structure.’’ 

High hopes were aroused on all sides that the long-sought European 
Union might now at last be realized, and that beginning with defense the 
Defense Community might go on to establish those political and economic 
bonds which might disarm the rivalries of centuries, and not only remove 
the fear of future conflict, but set an example to the Communist world that 
peace and material prosperity could be attained without the sacrifice of 
liberty. But unhappily it proved more difficult than was anticipated to 
allay the suspicion and distrust that still conditioned the reaction of the 


1 Pan American Union, Congress and Conference Series, No. 53; this JouRNAL, Supp., 
Vol. 43 (1949), p. 53. 

2Great Britain, Foreign Office, Mise. No. 2 (1948), Cmd. 7367; this JounNaL, Supp., 
Vol. 43 (1949), p. 59. 

3 Department of State Publication 3497; this JourNAL, loc. cit., p. 159. 

4See this JouRNAL, Vol. 46 (1952), p. 698. 
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French Chamber of Deputies, and on August 30, 1954, the hopes for the 
treaty came to an end when a vote in the Chamber refused to continue 
discussion of the plan. 

The London Agreements of October 3, 1954, now come to replace the 
Defense Community Treaty, and there is every promise that, if they be 
duly ratified, the defense needs of Western Europe will be met by them, all 
the more so because this time the United Kingdom has agreed to participate 
in the maintenance of the armed forces of the nine-Power group. An in- 
teresting feature of the agreements is the manner in which they interlock 
with the earlier Brussels and North Atlantic treaties. The Brussels Treaty 
of 1948 is made ‘‘a more effective focus of European integration’’ by pro- 
viding that the German Federal Republic is to be invited to accede to the 
treaty so that ‘‘the system of mutual automatic assistance in case of attack’’ 
will be extended to it. At the same time the Consultative Council of the 
Brussels Treaty will become a council with powers of decision, and the 
Brussels Treaty Organization will include an agency for the control of 
armaments of the continental members of the Organization, so that no one 
country will be able to dominate the combined forces. The United States 
representative, the Secretary of State, announced the willingness of the 
United States ‘‘to continue its support for European unity,’’ and to this 
end he would ‘‘recommend to the President’’ the renewal of the assurance 
given in connection with the European Defense Community that the United 
States would continue to maintain in Europe the units of its armed forces 
‘while a threat to the area exists.’’ A similar statement was made by the 
representative of Great Britain, while the representative of Canada re- 
affirmed its resolve to continue its obligations under the North Atlantic 
Treaty Organization, which it was said, ‘‘remains the focal point of our 
participation in collective defense.’’ The London Agreements further 
provide that the Federal Republic of Germany is to be admitted as a mem- 
ber of the North Atlantic Treaty Organization and that all the forces of 
the NATO countries stationed on the Continent shall be placed under the 
authority of the Supreme Allied Command, Eurepe (SACEUR). 

On its part the Federal Republic of Germany accepts limitations upon 
its right to manufacture atomic, chemical or biological weapons and other 
forms of armament, and it agrees to supervision of the restrictions by the 
competent authority of the Brussels Treaty Organization. At the same 
time a special declaration by the German Federal Government, accom- 
panied by a joint declaration by the governments of France, the United 
Kingdom and the United States, proclaims their determination to settle 
disputes by peaceful means, to refrain from the threat or the use of force 
in their international relations, and to give to the United Nations assistance 
in any action it may take in accordance with the Charter. 

Whether on the basis of the London Agreements the nine Powers may 
now be able to enter into negotiations with the Soviet Union so as to re- 
lieve the tensions that now exist remains to be seen. It was the hope of 

5 For text of the Final Act of the Nine-Power Conference, see Department of State 
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those who supported the European Defense Community that the example 
of closer federal ties among the members of the Community, with resulting 
material progress accompanied by respect for human rights and greater 
liberty of action, might influence the ring of satellite states and, it might 
be, even the separate races and peoples that constitute the Soviet Union. 
Perhaps the advance towards European Union may go forward more stead- 
ily now that the first step has been taken, even though it is a shorter step 
than was first contemplated. 
C. G. Fenwick 
ENEMY PROPERTY 


It is a sound general proposition that the confiscation of private prop- 
erty of aliens is a breach of international law. The assertion of the gen- 
eralization does not foreclose argument on the definition of ‘‘confiscation’’ 
or on the existence of conditions which justify an exception to the rule. 
The purpose of this comment is to discuss the question whether the presence 
of the condition that the alien owner of the property is an ‘‘enemy alien”’ 
justifies an exception, that is, makes confiscation lawful, and if lawful, 
whether confiscation is a wise policy. 

The literature on the general issue of lawfulness of confiscating enemy 
alien property is abundant and generally familiar. It is the writer’s view 
that those who maintain that such confiscation is unlawful have the better 
of the argument, although recent decisions of the courts of the United 
States do not lend support to this view as did the opinion of Chief Justice 
Marshall.? Since customary international law reflects the practice of states 
and since that practice in the 20th century has been ambiguous, the issue 
deserves determination by an internationally authoritative judicial body. 

In explaining the submission of applications to the International Court 
of Justice on March 3, 1954, instituting proceedings against the Soviet 
and Hungarian Governments on account of their conduct in connection 
with American airmen who came down on Hungarian soil in 1951, the 
Department of State declared that ‘‘in determining to bring this matter 
before the International Court of Justice,’’ it had been ‘‘moved by the 


1See the classic discussion by John Bassett Moore, International Law and Some 
Current Illusions (1924), pp. 13 ff.; O. C. Sommerich, ‘‘A Brief Against Confiscation,’’ 
Law and Contemporary Problems, Vol. 11 (1945-1946), p. 152; and the numerous 
discussions, particularly by Professor Edwin Borchard, in this JOURNAL. 

2‘*Unquestionably to wage war successfully the United States may confiscate enemy 
property.’’ Silesian-American Corporation v. Clark (1947), 332 U. 8. 429, 475, di- 
gested in this JourNAL, Vol. 42 (1948), p. 473. Compare Chief Justice Marshall’s views 
in U. 8. v. Percheman (1833), 7 Peters 51, 86. Compare also the position of the 
American Bar Association in 1943: ‘‘Confiscation is contrary to the principles of law. 
It is contrary to our constitutional law principles and to the principles of international 
law.’’ Annual Report of the American Bar Association (1943), p. 454., See also the 
conclusions in the Final Report of the Subcommittee to Examine and Review the Ad- 
ministration of the Trading with the Enemy Act of the Committee on the Judiciary, 
U. 8S. Senate (1954), p. 68: ‘‘The Committee feels that the record set forth in this 
report clearly indicates that the policy of confiscating the individual enemy’s property 
located in the United States has been an unsound deviation from international law and 
the historic policy of the Government.’’ 
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desirability of promoting the establishment and maintenance of the rule 
of international law and order.’’* A signal demonstration of our de- 
votion to the international rule of law would be provided by taking steps 
to secure a pronouncement by the International Court of Justice on the 
question of the lawfulness of the confiscation of enemy alien property. 
Such a pronouncement could be obtained either through raising the ques- 
tion in the General Assembly of the United Nations and securing the 
adoption of a resolution requesting an advisory opinion, or through the 
submission of a contested case in a friendly suit. It is suggested that it 
would be in the national interest of the United States to seek such an 
authoritative pronouncement. This suggestion requires an exposition of 
the present situation concerning the policy and practice of the United 
States with reference to enemy alien property during and after World 
War II. 

Decisions concerning enemy alien property in World War II were 
naturally taken in the light of our practice and experience in World War 
I. It seems fair to say that the net result of United States practice in 
World War I supports at least the policy of non-confiscation, although 
20% of the properties were actually not returned. It cannot yet be said 
that United States practice for the World War II period has been brought 
to an end. We have used the familiar device of an Alien Property 
Custodian. We made an agreement with our Allies at Paris in 1945 to 
the effect that enemy property shall be applied to reparation account.® 
Secretary of State Dulles testified before a Senate subcommittee that this 
‘‘Paris Agreement’’ could be interpreted as ‘‘not intended to operate in 
perpetuity but was designed as a temporary measure perhaps to assure 
against a revival of German militarism and the use of German important 
commercial assets possibly as an instrument of German militarism. I 
think that danger has passed. .. .’’* Congress has not yet acted on the 
Dirksen Bill (S. 3423) or other proposals which would provide for the 
return of the property to its owners, seeking elsewhere funds to satisfy 
American claimants. 

So far as policy is concerned, we may fortunately at this time recognize 
that cyclical movement of policy toward an enemy which history has made 
familiar and to which Secretary Dulles called attention. During a war, 


8 Department of State Bulletin, Vol. 30 (1954), p. 449. 

¢ For an indication that the general problem is already being considered by the gov- 
ernments of the United States and the Federal Republic of Germany in a friendly 
spirit, see the exchange of letters between President Eisenhower and Chancellor Aden- 
auer, ibid., Vol. 31 (1954), p. 269. 

5 See John B. Howard, ‘‘The Paris Agreement on Reparations from Germany,’’ 
ibid., Vol. 14 (1946), pp. 1023 ff. 

6 Hearings Before a Subcommittee of the Committee on the Judiciary, United States 
Senate, 83rd Cong., 2nd Sess., on S. 3423 to Amend the Trading with the Enemy Act 
[the Dirksen Bill] (1954), p. 161. The Secretary of State also testified that as an 
executive agreement, the Paris Agreement ‘‘was without authority whatever to bind the 
Congress of the United States in this matter.’’ It is not clear whether the Secretary 
intended to say that in the light of international law the United States assumed no 
legal obligation under this agreement. 
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a state seeks to prevent its enemy from utilizing economic resources. This 
is proper.’ A belligerent state also naturally seeks to utilize to its own 
advantage enemy enterprises (including patents and going concerns) which 
are under its physical control. At the moment of victory, there is usually 
a determination that the enemy shall not be allowed to re-establish a mili- 
tary potential which includes its economic capabilities. However, the ex- 
perience after 1920 showed the futility of attempts to exact excessive 
reparations. Passing from the general to the particular, we find that 
due principally to the outbreak of the ‘‘cold war’’ with the Soviet Union, 
the policy is to associate ex-enemy states in the common defense against 
the new enemy. Hence the ‘‘peace of reconciliation’’ with Japan and the 
current policy toward Germany. In a remarkably short span of time, 
ex-enemies become our avowed allies. In the interest of peace it is fortu- 
nate that this is true. With the new policies, former ideas about military 
potential or vengeance are outdated.* Policies about utilizing enemy 
property are more slowly adjusted because of the theory that the interests 
of American claimants for damage suffered at the hands of the Nazi 
government (to take but one example) should have precedence. How- 
ever, in the case of Italy, the United States, realizing the necessity of 
contributing to the rebuilding of the Italian economy, renounced repara- 
tion payments and decided not to utilize all of the Italian assets in the 
United States available under Article 79 of the Peace Treaty in satisfac- 
tion of claims. Not having made that preliminary decision in regard 
to Germany, the United States now provides generous aid to the rehabilita- 
tion of the German economy. This aid between 1948 and 1954 amounted 
to $1,472,000,000.2° The theory that private (even though enemy) prop- 
erty is not being confiscated is supported by the so-called Bonn Agreement 
of the German Federal Republic in 1952 to compensate its nationals for 
properties held by us to provide a general fund for the satisfaction of 
American claims.*7 Under current conditions this arrangement is not the 
subterfuge it was in 1920 when it was clear the German Government could 
not foot the bill.** But since it is clear that the broad national interest 


7 On changed conditions in economic warfare and their impact on the policy of dealing 
with enemy property, see J. Stone, Legal Controls of International Conflict (1954), pp. 
435-436. Cf. S. A. Lourie, ‘‘The Trading With the Enemy Act,’’ Michigan Law 
Review, Vol. 42 (1943), p. 205, at pp. 232-234. 

8** After hostilities have ceased there is always, and should be, a period of re- 
capitulation and reappraisement. The harsh and total methods of seizure during the 
war are weighed in light of the new atmosphere. Inequities are always found to have 
been done, so that a balancing of interest must be made. We in the United States 
today are in that national adjusting period.’’ U. S. Senate Report No. 572, 82nd 
Cong., Ist Sess. (1951), p. 3. 

9 Jack B. Tate, ‘‘International Reclamations and the Peace Settlements,’’ Proceed- 
ings, American Society of International Law, 1949, p. 27. 

10 Monthly Operations Report of the Foreign Operations Agency, June 30 (1954), 
p. 42. 

11 Statement of Dallas S. Townsend, Assistant Attorney General, Director, Office of 
Alien Property, Department of Justice, Hearings (cited above, note 6), p. 17. 

12See testimony of James Riddleberger, Director, Bureau of German Affairs, De- 
partment of State, Hearings of the Committee on Foreign Relations, U. 8. Senate, 83rd 
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of the United States now requires support for the economies (and actual 
military potentials) of ex-enemy states, the ear-marking of private ex- 
enemy property for a particular fund in the total balance sheet is essen- 
tially a bookkeeping item and cannot be supported by broad generaliza- 
tions.*® 

**Candor and Common Sense’”’ (to borrow a title of a pungent essay by 
John Bassett Moore) require us to recognize that ex-enemy properties will 
not be physically surrendered as such because of the interest of American 
business in retaining advantages accruing to it from the operations of the 
office of the Alien Property Custodian.** This is recognized by the pro- 
vision in the Brussels Agreement of 1947 which permits the retention of 
property when the ‘‘national interest’’ so requires.‘*° The same considera- 
tion operates under the Trading with the Enemy Act in suits for recovery 
of properties under Section 32, which ‘‘initiated the requirement that a 
return of vested property be ‘in the interest of the United States.’ ’’ ** 
It is notable that in these cases the Alien Property Custodian may act 
upon an unexplained conclusion by an executive department of the United 
States Government that a return of the property would be contrary to the 
‘‘national interest’’ or ‘‘inconsistent with United States foreign pol- 
icy.’’** It may be true that a wise affirmation of the ‘‘national interest”’ in- 
volves a certain ambivalence, building up the German economy with one 
hand while checking it and supporting American business interests with the 
other. If this be true, it may at least be said that the rationale has not 
been candidly expounded. At any rate if the property itself be retained 
in the ‘‘national interest,’’ the United States properly insisted that com- 
pensation must be paid. We have maintained that sound position as 
being in accord with international law, as, for example, in the 1952 debate 


Cong., 2nd Sess., on Executives Q & R (1952), p. 145. Cf. Margaret Woodward, 
‘*Germany Makes Amends,’’ Department of State Bulletin, Vol. 31 (1954), p. 126. 

13 Statement of Assistant Attorney General Townsend (see note 11, above): ‘‘The 
effect of this [Dirksen] bill, therefore, is to shift the burden of war claims payments 
from the German taxpayer to the American taxpayer.’’ 

14 See comments by Assistant Attorney General Townsend especially on the case of 
General Aniline and Film Corporation (cited note 6 above), at p. 19. Cf. M. S. Mason, 
Conflicting Claims to German External Assets (published by International Reparation 
Agency, Brussels, 1949), pp. 8-9. 

15 Annex, Pt. IIT, Art. 13A (iii). See also Pt. IV, Art. 24 (iii). ‘‘In signing the 
agreement the United States stipulated that the agreement shall not apply to the 
interest of the United States in General Aniline and Film Corporation, New York, N. Y. 
. . . The question whether the national security of a country requires retention of 
property is not subject to the procedure of conciliation (article 38).’’ E. Maurer and 
J. Simsarian, ‘‘ Agreement Relating to the Resolution of Conflicting Claims to German 
Enemy Assets,’’ Department of State Bulletin, Vol. 18 (1948), pp. 3, 4 (note 4), and 
6. The text of the Agreement is printed ibid, at pp. 6 ff. The provision that the 
decision of a ‘‘conciliator’’ is binding and final is novel and of general interest. 

16 Editorial comment, ‘‘Return of Property Seized During World War II: Judicial 
and Administrative Proceedings Under the Trading with the Enemy Act,’’ Yale Law 
Journal, Vol. 62 (1953), p. 1210, at p. 1222. 

17 Ibid., p. 1223. 
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in the General Assembly of the United Nations on the ‘‘Right to Exploit 
Freely National Wealth and Resources.’’ ** 

The modern practice of custodial control of enemy alien property leads 
to further difficulties. It is no novelty that human ingenuity should evolve 
a variety of subtle devices to cloak enemy interest in various corporate 
and other enterprises. Such devices have long been familiar to prac- 
titioners and judges in the prize courts not only in the twentieth, but at 
least as far back as the sixteenth century.’® The doctrine of ‘‘taint’’ 
invoked in the Uebersee case in a suit for return of vested property under 
Section 9 (a) of the Trading with the Enemy Act therefore raises fa- 
miliar problems.”° 

The Brussels Agreement of IARA sought to lay down certain rules to 
disentangle Allied, neutral and enemy interests in securities, negotiable 
instruments, bank deposits, decedents’ estates, etc., but the proviso about 
litigations ** reflected the difficulties in our courts of determining what 
the true interest is, a difficulty enhanced by the artificial, though usual, 


statutory definition of ‘‘enemy.’’ ** 

It does not seem to have been emphasized that United States adminis- 
trative action disposing of ‘‘enemy’’ property, even when blessed by our 
courts as having been taken in conformity with the Acts of Congress, does 
not necessarily have international validity. In the anti-trust field, we 
have seen a sharp indication that a decree of a United States court may be 
mere brutuwm fulmen.** Despite the sanctity of the ‘‘acts of state’’ doc- 
trine, one has observed that a letter from the Department of State can 
relieve the American courts of their usual inhibitions against questioning 
the validity of property titles deriving from wartime acts of a foreign 
governmental authority of which the United States disapproves.** If the 


18 U. S. Participation in the United Nations: Report by the President to the Congress 
for the Year 1952 (Department of State Publication 5034, 1953), p. 110. The pro- 
ponents of this resolution took a short-sighted view of their ‘‘national interest,’’ since 
they all need investment of private capital which will not be attracted if it risks 
confiscation without compensation. 

19 See Neutrality: Its History, Economics and Law: Vol. I (1935), De4k and Jessup, 
The Origins, Ch. 5; Jessup, Vol. IV (1936), Today and Tomorrow, pp. 66 ff. 

20 Clark v. Uebersee Finanz-Korp., A. G. (1947), 332 U. 8. 480, digested in this 
JOURNAL, Vol. 42 (1948), p. 470, and discussed in Yale Law Journal, cited in note 16 
above, at pp. 1226 ff. For discussion of various means of ‘‘cloaking’’ enemy interest, 
see J. W. Bishop, Jr., ‘‘ Judicial Construction of the Trading with the Enemy Act,’’ 
Harvard Law Review, Vol. 62 (1949), pp. 751 ff. 

21 Annex, Pt. V, Art. 26 B and H (ii) (a) and (b). Cf. A. W. Ford, ‘‘ Protection 
of Non-Enemy Interests in Enemy Corporations,’’ California Law Review, Vol. 40 
(1952), p. 558. 22 See ibid. 

23 See G. W. Haight ‘‘International Law and Extraterritorial Application of the 
Antitrust Laws,’’ Yale Law Journal, Vol. 63 (1954), p. 639. Cf. report of the Swiss 
Government’s objections to United States’ anti-trust suits against the Swiss watch 
industry. It is reported that the Swiss Government will ‘‘examine the legitimacy of 
these prosecutions from the viewpoint of international law.’’ New York Times, Oct. 
21, 1954, p. 41, col. 4. 

24 Letter of April 13, 1949, from the Acting Legal Adviser of the Department of State 
to the attorneys for Bernstein in the case of Bernstein v. N.V. Nederlandsche-Ameri- 
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act of the foreign government is deemed by the forum to be contrary to 
international law, title deriving from that act may be held null and void. 
If an action of the Alien Property Custodian were considered by a foreign 
forum to be confiscatory and in violation of international law, one claiming 
title by virtue of that action might find himself unable to enjoy the full 
fruits of the property which he thought he had acquired. 

It is a commonplace that the United States is interested in the protection 
of foreign investments. Our general policy encourages private investment 
of United States capital abroad and seeks to protect it. The ‘‘national 
interest’’ of the United States therefore dictates consistent application in 
practice of the rule of respect for private property under all circumstances 
including postwar settlements.?® One cannot dismiss all situations arising 
in time of war on the basis of the maxim, Inter arma leges silent. John 
Bassett Moore has pointed out the misuse of the maxim *’ and our courts 
acknowledge that international law operates to restrict the power of a 
belligerent occupant to confiscate private property.** Our first ‘‘freezing 
orders’’ in World War II were designed to protect properties in occupied 
countries against Nazi confiscations.2® Resort to the International Court 
of Justice in the matter of alien enemy property would be helpful to the 
rule of law, although equity may be satisfied by legislation providing for 
the return of property ex gratia. If necessary, United States diplomacy 
should not be incapable of negotiating settlements of war claims for our- 
selves and for our Allies in such a way that: (i) equitable results will be 
obtained; (ii) reliance need not be placed on the dubious doctrine of the 
lawfulness of the confiscation of enemy alien property, or (iii) on the 
also dubious doctrine that there is no confiscation if the enemy state is 
required to assume an obligation to compensate its nationals whose property 


is held for the satisfaction of claims. 
C. Jessup 


kaansche Stoomvaart-Maatschappij, 117 F. Supp. (S.D.N.Y., 1953); same case, 210 F. 
(2d) 375 (2nd Cir., 1954); Department of State Bulletin, Vol. 20 (1949), p. 592, this 
JOURNAL, Vol. 44 (1950), p. 183, note 1. See digests of case ibid., Vol. 42 (1948), p. 
726, Vol. 43 (1949), p. 180, Vol. 44 (1950), p. 182, and Vol. 48 (1954), p. 499. 

25 Rosenberg v. Fischer, Swiss Bundesgericht, June 3, 1948, Annuaire Suisse de Droit 
International, Vol. VI (1949), p. 139; Confiscation of Property of Sudeten Germans 
Case, Germany, Amtsgericht of Dingolfing (1948), 1948 Annual Digest, Case No. 12; 
Anglo-Iranian Oil Company v. Jaffrate et al., Supreme Court of the Colony of Aden 
(1953), this JourNaL, Vol. 47 (1953), p. 325. 

26 It is possible that the Nottebohm Case (Liechtenstein v. Guatemala, I.C.J. Reports, 
1953, p. 111; this JourNAL, Vol. 48 (1954), p. 327), may reveal the linkage between 
enemy alien property cases and other confiscatory measures as was envisaged by a 
Council on Foreign Relations Study Group in 1945; The Postwar Settlement of Prop- 
erty Rights (1945), p. 39. 

27 Work cited (note 1 above), p. vii. 

28 See State of the Netherlands v. Federal Reserve Bank of New York et al., 201 
F, (2d) 455, (2nd Cir., 1953), digested in this JourNAL, Vol. 47 (1953), p. 496. 

29 Statement by W. H. Reeves, in Hearings (cited above, note 6), p. 180, at p. 185. 


EDITORIAL COMMENT 63 


PEACE AND WAR: FACTUAL CONTINUUM WITH MULTIPLE LEGAL CONSEQUENCES 


The literature of international law continues to reveal an increasing 
dissatisfaction with the traditional dichotomy of ‘‘peace’’ and ‘‘war’’ and 
its attendant allegedly sharp discrimination of relevant, but mutually ex- 
clusive, world prescriptions. Many recent writers have described and 
deplored the common ambiguous and confused use of the two basic terms, 
and some writers have sought, with varying degrees of clarity, to empha- 
size that the reference of the terms must be related to particular decision- 
makers and the purposes of such decision-makers.t Building upon this 
dissatisfaction, Professor Jessup has most recently recommended the rec- 
ognition and elaboration of a new ‘‘state of intermediacy,’’ ‘‘a third status 
intermediate between war and peace,’’ as a mode of eliminating confusion 
in reference and irrationality in policy.’ 

The purpose of this editorial is to suggest that decisions about ‘‘war’’ 
and ‘‘peace’’ are perhaps even more complex than the contemporary 
literature yet explicitly recognizes and that a mode of analysis much more 
comprehensive and flexible than either dichotomy or trichotomy may be 
required if clarity and rationality are to be promoted. It is doubted 
whether a trichotomy which makes simultaneous reference both to facts of 
the greatest variety and to the responses which many different decision- 
makers make to these varying facts for many different purposes can, any 
more than a dichotomy of similar reference, do much to dispel ambiguity 
and irrationality. 

The principal difficulty in our conventional analysis of ‘‘ peace’ 
‘‘war’’ resides, it is submitted, in this effort to make simultaneous reference 
to both ‘‘facts’’ and ‘‘legal consequences,’’ to both the event to which 
decision-makers are responding and to their responses and prescriptive 
justifications for responses, by the invocation of a small number of ab- 
solutistie terms. This effort is, for example, most apparent in the often 
quoted and approved definition of war offered by Judge Moore. The 


and 


passage reads: 

1The most cited studies are Grob, The Relativity of War and Peace (1949), and 
Eagleton, ‘‘The Attempt to Define War,’’ International Conciliation, No. 291 (1933). 
See also Wright, A Study of War (1942), Vol. 1, p. 10; Stone, Legal Controls of 
International Conflict (1954), p. 312; Schwarzenberger, ‘‘Ius Pacis ac Belli,’’ this 
JOURNAL, Vol. 37 (1943), p. 460; McNair, ‘‘The Legal Meaning of War and the 
Relation of War to Reprisals,’’ Grotius Society Transactions, Vol. 11 (1926), p. 29; 
tonan, ‘‘English and American Courts and the Definition of War,’’ this JOURNAL, 
Vol. 31 (1937), p. 642; Borchard, ‘‘ War and Peace,’’ this JouRNAL, Vol. 27 (1933), p. 
114; Tucker, ‘‘The Interpretation of War under Present International Law,’’ Inter- 
national Law Quarterly, Vol. 4 (1951), p. 11 (with an excellent statement of the in- 
dispensability of the distinction between permissible and non-permissible violence). 

The thrust of the Grob study is admirable but its conceptualism is often muddy, 
including demands for ‘‘right’’ answers, and it seeks to relate definitions more to 
existing technical ‘‘rules’’ than to particular problems, particular decision-makers, 
and particular policies. See, for examples, pp. 188, 192, 200, 36, 176, 178. 

2 Jessup, ‘‘Should International Law Recognize an Intermediate Status Between 
Peace and War?’’, this JouRNAL, Vol. 48 (1954), p. 98, and ‘‘Intermediacy,’’ Nordisk 
Tidsskrift for international Ret, Vol. 23 (1953), p. 16. 
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Much confusion may be avoided by bearing in mind the fact that 
by the term war is meant not the mere employment of force, but the 
existence of the legal condition of things in which rights are or may 
be prosecuted by force. Thus, if two nations declare war one against 
the other, war exists, though no force whatever may as yet have been 
employed. On the other hand, force may be employed by one nation 
against another, as in the case of reprisals, and yet no state of war 
may arise. In such a case there may be said to be an act of war, but 
no state of war. The distinction is of the first importance, since, 
from the moment when a state of war supervenes third parties become 
subject to the performance of the duties of neutrality as well as to all 
the inconveniences that result from the exercise of belligerent rights.* 


Note the intermingled references to factual events and ‘‘legal condition”’ 
and the unquestioned assumption of a single meaning for all parties and 
purposes. Our contemporary books abound with equivalent definitions of 
war * and with comparable definitions of such subsidiary concepts as neu- 
trality.© The question is by what framework of inquiry can such am- 
biguity, and its spawn of irrational decisions, be escaped or minimized in 
maximum degree.® 

Search for an adequate framework of inquiry might, it is suggested, 
begin with some preliminary orientation with respect to the events to which 
decision-makers respond—that is, with respect to the facts of coercion across 
nation-state boundaries.’ In highest-level abstraction these facts might 
perhaps be best described as a continuous process of attack and counter- 
attack in which the elites of one or more nation-states employ all instru- 


3 Moore, Digest of International Law, Vol. 7 (1906), p. 153. 

4Thus Hyde, International Law (2d rev. ed., 1945), Vol. 3, p. 1686: ‘‘A state of 
war is a legal condition of affairs dealt with as such, and so described both by par- 
ticipants and non-participants.’’ 

Eagleton (above, note 1) offers a wide selection of such definitions of varying dates. 

Wright early recognized the need for distinguishing war ‘‘in the material sense’’ 
from war ‘‘in the legal sense.’’ ‘‘Changes in the Conception of War,’’ this JOURNAL, 
Vol. 18 (1924), pp. 755, 762. He further emphasizes this need in his two-volume 
study, but he also makes frequent use of a definition which runs: ‘‘War is a legal 
condition which equally permits two or more hostile groups to carry on a conflict by 
armed force.’’ Wright, A Study of War (1942), Vol. 2, p. 698. See also Vol. 1, p. 8. 

Contrastingly, overemphasis upon the facts of coercion, and underemphasis upon the 
role of decision-makers, is apparent in Professor Borchard’s occasionally quoted query: 
‘Ts it not a strange doctrine that would make the existence of war depend on recog- 
nition by anybody?’’ Loc. cit., note 1, above. Quoted in Briggs, The Law of Nations 
(2d rev. ed., 1951), p. 975. 

5 Thus, Komarnicki, ‘‘The Place of Neutrality in the Modern System of Interna- 
tional Law,’’ Hague Academy of International Law, Recueil des Cours (1952), p. 401: 
‘*Neutrality is a legal status involving certain rights and duties.’’ Cf. Stone (note 1, 
above), at p. 380. 

6 The mode of analysis here suggested reflects collaborative work with the writer’s 
colleague, Professor Harold Lasswell, and with his students, Florentino P. Feliciano, 
William T. Burke, and Peter Stern. 

7 Coercion, as contrasted with persuasion, may be taken to refer to constraint im- 
posed either by severe deprivations or by threats of such deprivations. Such ancillary 
concepts as force, violence, and conflict may be taken to refer, respectively, to coercion 
directed against the well-being of the target, to intense uses of force, and to aggregates 
of people in which the use of any form of coercion is intense. 
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ments of policy (diplomatic, ideological, economic and military), in alterna- 
tive stages of acceleration and deceleration in degrees of intensity of 
coercion, against the bases of power (people, resources, institutions) of 
other target nation-states, and are themselves targets in return, for ob- 
jectives which range from the inducing of the target nation-states’ with- 
drawal, abstention, co-operation, or reconstruction in various forms to, 
at the extreme of coercion, their incorporation or destruction. Each 
participant or practice in this process might in any given context be made 
subject to investigation in any detail necessary or possible: Just who are 
the initiating and counterattacking elites and what are their overt and 
covert objectives? Precisely by what practices in the use of diplomatic, 
ideological, and economic instruments, interrelated how in what acts and 
declarations, do they progress from less intensive measures of coercion to 
the most destructive use of the military instrument? Who are the com- 
batants, who attack what people and resources, in what area, by what weap- 
ons, and with what degree of destruction? What measures are taken 
against people, resources, and institutions in territory occupied from the 
enemy or from non-participants or allies? What measures are taken 
against the activities and resources of hostile persons found within an 
elite’s own territorial domain? What appeals are made to the officials in 
international organizations (universal or regional) to take action with 
respect to the coercive measures? What choices are made by elites in 
nation-states other than of the initial attackers and counterattackers, with 
respect to either participation in the conflict or continued or new relations 
with either or both of the contending groups? By what specific practices, 
with what acts and declarations, do the contending parties decelerate the 
violence of their interactions and resume relations in which coercion is 
less intense? Such questions are offered as suggestive merely of the gen- 
eral type of preliminary factual orientation recommended. 

Having obtained such preliminary orientation in the events which con- 
stitute international coercion, an observer might next inquire generally 
how community intervention is organized to regulate such events: What 
decision-makers are authorized and maintained by what communities 
(world, regional, national), to make what decisions about what particular 
events, for what policy objectives, and by the application of what pre- 
scriptions and procedures? The decision-makers so authorized and main- 
tained might be observed to include both international officials (judges of 
the International Court of Justice, arbitrators, members of the Security 
Council of the United Nations, ete.) and nation-state officials, including 
officials of nation-states both participant and non-participant in the co- 
ercion, and both civilian (legislative, executive, and judicial) and military 
(of relevant hierarchy in rank). For policy objectives relating to the 
maintenance of world public order, for the enforcement of a community- 
wide prohibition against unauthorized coercion, certain decision-makers 
might be observed in certain contexts to discriminate, in accordance with 


8 Appropriate modification of this statement might of course be made to take into 
account the internal conflicts commonly described as civil war. 
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their authorizations, between the different coercive measures that nation- 
state elites employ against each other, deciding that some measures are 
non-permissible but that others are permissible, and to justify their dis- 
crimination of such measures by application of a set of polar or comple- 
mentary prescriptions, labeling the non-permissible coercion as ‘‘war’’ 
or ‘‘aggression’’ or ‘‘breach of the peace’’ or ‘‘threat to the peace’’ and 
the permissible coercion as ‘‘self-defense’’ or ‘‘collective self-defense’’ or 
‘*eollective peace enforcement’’ or ‘‘collective police action.’’ For policies 
relating to the promotion of universal or common responsibility for the 
maintenance of world public order or, alternatively, to the limitation of the 
area and intensity of coercion, other decision-makers might be observed to 
be making decisions about required participation or permissible non-par- 
ticipation in collective security measures or other coercive measures and, 
in the event of decision for permissible non-participation, about the inter- 
relations of participants and non-participants in respect to the control of 
persons, goods, and resources, and to be justifying such decisions in terms 
of both conventional and customary prescriptions which dichotomize 
‘‘war’’ and ‘‘no-war’’ or ‘‘neutrality,’’ or ‘‘belligerency’’ and ‘‘non- 
belligerency.’’ For determining the permissibility or non-permissibility 
of a great variety of controls over people and resources, with respect to 
both a participant nation-state’s own nationals and enemy nationals, other 
decision-makers might be observed to be appraising the degrees of in- 
tensity of coercion in attack and counterattack and justifying decisions 
in terms of prescriptions which distinguish the ‘‘initiation’’ of ‘‘war’’ 
from the continuance of ‘‘peace.’’ For promoting the minimum destruc- 
tion of values in situations of conflict, contexts in which the prohibition of 
coercion has failed, still other decision-makers might be observed to be 
passing upon the legitimacy of combatants, of objects of attack, of areas 
of attack, of weapons and degrees of destruction, and of various controls 
over people and resources in areas occupied from an enemy, and to be 
justifying decisions by invocation of complementary prescriptions about 
‘‘military necessity’’ and ‘‘humanitarianism’’ or ‘‘reprisals’’ and ‘‘pro- 
portionality of reprisals.’’ For determining the continued legitimacy of 
a wide variety of controls over people and resources, with respect to both 
a participant nation-state’s own nationals and enemy nationals, still other 
decision-makers might, for final example, be observed to be appraising a 
decelerating intensity of coercion and to be justifying decisions in terms 
of the ‘‘termination’’ or continuance of ‘‘war.’’ 

From the perspective of such orientation with respect to both the facts 
of international coercion and the responses made by authoritative decision- 
makers to such facts, an observer might reasonably conclude that the tech- 
nical terms ‘‘peace’’ and ‘‘war,’’ and all their subsidiary, dichotomous, 
and complementary prescriptions, insofar as they refer to the facts of 
coercion, embrace between their polar extremes a continuum ® of coercive 
practices of infinitely varying modalities and degrees of intensity, and, 


ee 


® Description in terms of a continuum is employed by both Schwarzenberger and 
Wright, cited above, note 1. 
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insofar as they refer to the responses of decision-makers, encompass a 
variety of decision and of justification for decision as various as the facts, 
the decision-makers, and the policies of decision-makers. Between the polar 
extremes of the lowest and highest degrees of coercion there is not one 
stage of intermediacy but countless stages, and in their employment of 
‘‘war’’ and ‘‘peace’’ and other terms, decision-makers exhibit not two 
or three, but highly selective multiple, references.’® 

An organization of studies for more detailed inquiry into the facts and 
decisions about international coercion might appropriately take into ac- 
count their variety. The mode of organization we recommend would begin 
by seeking to categorize the facts to which decision-makers respond in 
terms which facilitate both the identification and clarification of relevant 
community policies and the description and appraisal of trends in de- 
cision. The type of categorization proposed may perhaps be best indicated 
by pointing, in rough and merely suggestive terms, to certain broad areas, 
within which the particular events to which decision-makers respond could 
be refined with any precision necessary, such as the following: 


1. The employment by nation-state elites of the military instrument 
in direct attack or the intensification of coercion by use of other in- 
struments in such degree as to create reasonable expectations in target 
elites and others of imminent attack with the military instrument. 
The policy issue here is that of preventing or repressing unauthorized 
coercion and of maintaining the world public order. 

2. Choices by elites with respect to participation or non-participation 
in coercive processes of high degree of intensity initiated by others. 
Policy issues here relate both to the application of ‘‘charter’’ commit- 
ments requiring participation in collective measures to prevent or 
repress unauthorized coercion and, where non-participation is per- 
missible, to regulating the interactions of participants and non-partici- 
pants in modes best designed both to promote world public order and 
to minimize the coercive destruction of values. 

3. The initiation by elites of measures of highly intense coercion, 
as in categorization No. 1 above, in a context in which the reasonable 
expectations of target elites and others are that community efforts to 
prevent or quickly suppress the use of the military instrument will 
fail. The policy issue here is when various world prescriptions, de- 
signed both to protect security interests and to minimize the destruc- 
tion of values, become applicable to the conduct of operations with the 
military instrument, to the exercise of many different controls over 
people and resources, of both national and non-national origin, and 
to interactions of participants and non-participants. Particular events 
may be both internal and external to the nation-state of the decision- 
maker and relevant prescriptions may include both world and national. 

4. The conduct of hostilities by elites employing the military instru- 
ment against the bases of power of their enemies. Policy issues re- 


10Some of the difficulties that others have found with states of intermediacy are 
recounted by Komarnicki, loc. cit. (note 5, above), Ch. II. 

One can only marvel at the restraint of Stone, who writes ‘‘. .. it is likely that 
clarity will only be approached in this problem by recognizing that the question ‘War 
or No War?’ may have to be answered differently according to the purposes for which 
an answer is sought’’; but concludes that ‘‘No such differentiation can be said as yet 
to have emerged in practice.’’ Op. cit. (note 1, above), at pp. 312, 313. 
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quire determination, by a balancing in appropriate context of prin- 
ciples of military necessity against principles of humanity, of permis- 
sible combatants, permissible areas of operation, permissible objects 
of attack, and permissible weapons and degrees of destruction. 

5. The exercise of various controls over people and resources by 
belligerent elites in territory occupied during the course of hostilities 
from the enemy. Policy issues require a balancing of the security 
and other military interests of the occupant against the human rights 
of the inhabitants. Military occupation after the cessation of hostilities 
raises very different policy issues and, hence, requires careful dis- 
tinction. 

6. The exercise by contending elites of a great variety of controls 
over enemy persons and resources located within their own territorial 
domain. The policy issues again contrapose military necessity and the 
minimum destruction of values. 

7. The deceleration by elites of the degree of intensity of coercion, 
with concomitant effects ranging from relaxation of controls over per- 
sons and resources, both enemy and national, to the partial or total 
incorporation of enemy persons and resources. The broadest policy 
issue here is when the prescriptions appropriate to situations of con- 
flict cease to be relevant and other prescriptions, better designed for 
securing a future world order, become applicable. 


Such major areas of investigation could be expanded in number as the 
facts of coercion might make necessary and, within such major areas, sub- 
categorization might be made in any degree required for the precise de- 
scription of particular events. With some such organization of inquiry, 
it might be possible more adequately to perform with respect to the prob- 
lems of international coercion certain intellectual tasks, indispensable to the 
dispelling of ambiguity in the formulation of issues and of irrationality 
in decision, which include: the clarification of fundamental community 
policies, the description of trends in decision and conditioning variables, 
the appraisal of decisions for conformity with clarified community policies, 
and the invention and recommendation of alternative prescriptions and 
procedures.” 

In the contemporary posture of world affairs the urgent need for such 
inquiry is not likely to be exaggerated. 

Myres 8S. McDouaau 


[IDENTITY OF STATES UNDER INTERNATIONAL LAW 


These troubled times since 1914 have seen the coming into existence, 
transformation, extinction, and resurrection of many states. Whereas in 
many cases no difficulty has arisen in determining whether a certain state 
is a new state’ or identical with a pre-existing state,? there are many 


11 Some amplification of what is intended by these ‘‘intellectual tasks’’ is offered 
in McDougal, ‘‘International Law, Power, and Policy,’?’ Hague Academy of Interna- 
tional Law, Recueil des Cours (1953). 

1Thus Poland, Czechoslovakia, the Baltic Republics, Finland, Iraq after the first 
World War, and Syria, Lebanon, Libya, Israel, Burma, Ceylon, Indonesia, Pakistan 
after the second World War. 

2 Thus the Turkish Republic and the Soviet Union, although the latter denied its 
identity with the Russian Empire. 
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doubtful cases. They all have significantly to do with cases of fusion * 
or dismemberment‘ of states or with so-called ‘‘resurrected’’ states® and, 
in one particularly important case,° with conquest not followed by an- 
nexation. These uncertainties in international law are by no means a new 
phenomenon. They arose in many cases during and after the long 
Napoleonic Wars, particularly with regard to ‘‘resurrected’’ states. Such 
uncertainties have also arisen in less troubled times.’ 

The identity vel non of a state is of the greatest practical importance. 
The international rule determining the identity of a state under certain 
conditions is not only in the interest of the state concerned, but guarantees 
a legally ordered development of international relations between states, 
gives security to third states by guaranteeing the continuity of treaties, 


3 The Kingdom of the Serbs, Croats and Slovenes. For identity with Serbia, see 
Tomitch, La formation de l’Etat yougoslave 1927; for a new state, with convincing 
arguments, see E. Kaufmann, in Zeitschrift fiir Volkerrecht, Vol. 31 (1923/24), pp. 211- 
251. 

4The Republic of Austria, 1918: Austria regarded herself as a new state; but for 
identity with the Empire of Austria, see the Peace Treaty of St. Germain; Hungary, 
1918: for identity with pre-war Hungary, see the Peace Treaty of Trianon; this was 
also the attitude of postwar Hungary herself. 

5 Czechoslovakia, Albania, Ethiopia. See also the divergent opinions as to whether 
the Austria of 1945 is identical in law with the Austria of 1918. For identity, the 
Austrian Government since 1945, and most Austrian writers (Adamovich, Verdross, 
Verosta, Klinghoffer, Seidl-Hohenveldern). For a new state, the last Chancellor of the 
1938 Austria, Schuschnigg (‘‘The Austrian Peace’’ in Annals, 1948, pp. 106-118), 
Kelsen, most German (e.g. W. Schitzel, H. Jellinek) and many foreign writers. The 
Moscow Declaration of 1943 is highly ambiguous in its wording; also doubtful is the 
Austrian Nationality Law of 1945. The practice of states at the time of the German 
annexation of Austria in 1938, in the period between 1938 and 1945, and in 1945 
and after, varies not only with different states, but sometimes with one and the same 
state. There are national court decisions in favor of identity (e.g., Bruni v. Pizzorno, 
Corte d’Appello di Torino, July 28, 1948) and for the recognition of the German an- 
nexation (e.g., Matter of Mangold’s Patent (1951), 68 R. P. C. 1, Lioyd). See also 
the recent decision of the West German Federal Administrative Court in Berlin, ruling 
that 75,000 Austrians living in Germany must be regarded as German nationals. Judge 
Wichert ruled that the annexation of Austria by the Third Reich had been acknowledged 
in international law, and, therefore, the legality of German citizenship, acquired by the 
Austrians in 1938, could not be challenged. This, the judge said, was also the basis 
of the Austrian Citizenship Law of 1945. Only German law can determine, under 
international law, how German citizenship is acquired and lost. The Austrian state, 
the judge stated, had been restored as a result of a political decision of the Allies, 
without, however, regulating this problem. This problem, he stated, would have to be 
settled in the state treaty or by agreement between Austria and Germany (The New 
York Times, Oct. 31, 1954, p. 2). Thus the present situation of Austria ‘‘is far 
from being free from dangerous ambiguities’? (M. Rheinstein in Michigan Law Review, 
Vol. 47 (1948), p. 34). 

®Germany, 1945. See Josef L. Kunz, ‘‘The Status of Oceupied Germany: a Legal 
Dilemma,’’ in The Western Political Quarterly, Vol. 3, No. 4 (Dec. 1950), pp. 538-565. 

7 The classical example is the formation of the Kingdom of Italy. For a new state, 
see D. Anzilotti, in Rivista di Diritto Internazionale, 1912, pp. 1-33; for identity with 
the Kingdom of Piedmont—and that has become the dominant opinion—Romano, tbid., 
pp. 345-367. The problem was still involved in a recent case, Gastaldi v. Lepage 
Hemery (Annual Digest, 1929-30, Case No. 43). 
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of international obligations, including concessions, contracts, debts, and so 
on, and by furnishing the basis for the continued international responsi- 
bility of the state. In view of this importance, it seems strange that there 
is so much uncertainty. What are the reasons for this state of things? 

Apart from the fact that the whole problem of identity is problematical 
from a philosophical point of view—some writers speak rather of the 
‘‘continuity’’® of states—there is, first of all, confusion in the doctrine 
which has been unable to reach either a clear or a unanimous position with 
regard to the problem of the identity of states under international law. 
The science of international law has given to this problem relatively scant 
consideration and mostly only incidentally, not as one problem. This is 
true of many treatises, although those of Verdross*® and Kelsen*® are an 
exception; the problem is also mostly only incidentally dealt with in 
monographs on such topics as nationality, coming into existence or ex- 
tinction of states, and treaties. There is a paucity of monographs ™ on 
this problem as such, although we have now the recent monographs of 
Verdross and Cansacchi.** 

There is, moreover, the fact that political influences sway many writers 
on this topic, so that they approach the problem with preconceived solu- 
tions corresponding to their political wishes. But one of the principal 
reasons for the confusion of the doctrine is the deep split among writers 
as to fundamental problems. For many adherents of the ‘‘dualistic’’ 
doctrine, Italians and Germans,'* the coming into existence and the ex- 
tinction of states are purely historical, political facts and international 
law has no competence to deal with these matters. The only logical con- 
sequence, in starting from this basis, is not only that international law 
does not, but that it cannot contain norms concerning the identity of 
states. If, on the other hand, these writers, in contradiction to their 
own basic theory, feel compelled to admit that there are principles of in- 
ternational law concerning the identity of states, they must take refuge 
in wholly artificial explanations. Thus Quadri teaches that there is no 
problem of ‘‘identity’’ of states; in reality, this is only a particular case 

8 But Cansacchi sees in ‘‘identity’’ and ‘‘continuity’’ two different problems, par- 
ticularly with regard to ‘‘resurrected’’ states. ‘‘Identity,’’ according to him, means 
only identity after the state has come into existence again, whereas ‘‘continuity’’ 
pretends that the state also continued during the period of its extinction. 

9A. Verdross, Vélkerrecht (2nd ed., Vienna, 1950), pp. 161-163. 

10H. Kelsen, Principles of International Law (New York, 1953), pp. 259-264, 416. 

11 Herz, Die Identitét der Staaten (Diisseldorf, 1931); idem in Zeitschrift fiir 
Offentliches Recht, 1935, pp. 241-268; M. T. Badawi, La continuité et l’extinction de 
la personnalité de l’état (Thesis, Lyon, 1940). 

12A. Verdross, ‘‘Die vélkerrechtliche Identitat der Staaten,’’ in Festschrift fiir 
Heinrich Klang (Vienna, 1950), pp. 18-21. 

18 Giorgio Cansacchi, ‘‘ Realtd e finzione nell’identita degli Stati,’’ in Comunicazioni 
e Studi, Vol. IV (Milan, 1952), pp. 23-97. 

14 E.g. Cavaglieri, Fedozzi, Strupp, but also de Louter. See recently, particularly, 
Arrangio-Ruiz, Gli Enti soggetti dell’ordinamento internazionale (Milan, 1951); R. 
Quadri, Diritto Internazionale Pubblico (Palermo, 1951). This is also the basic pre- 
supposition of Cansacchi, whereby his whole, otherwise very interesting, investigation 
is vitiated a priori. 
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of state succession: a state which has undergone a revolutionary change 
of government thereby becomes extinct; a new state is formed immediately 
with universal succession to all the rights and duties of the old state. 
It is hardly necessary to point out that this construction is, in the light 
of the practice of states, wholly untenable. Cansacchi admits the inter- 
national rule concerning the identity of states, but teaches that it consti- 
tutes a genuine ‘‘fiction’’ vis-a-vis ‘‘reality’’; hence the title of his article. 
But Cansacchi means by ‘‘reality’’ not the reality of natural sciences, but 
of municipal law, a legal reality. Recently also Charles de Visscher * 
has taken the position that international law does not create the state, but 
presupposes it. But, neither does municipal law ‘‘create’’ the individual: 
it attributes legal personality and it can make this personality extinct, 
even if ‘‘in reality’’ the human being remains identical.*® 

International law, like every legal order, must determine who its subjects 
are and what the conditions are for their coming into existence, extinction, 
and for their remaining identical in law. It is perfectly possible to speak 
historically, politically, of Poland of 1920 as being the same as the Poland 
which became extinct in 1795; but as a legal statement it would be un- 
tenable. The problem of the identity of states under international law is 
a legal problem. 

Perhaps the most important reason for the lack of clarity and agree- 
ment in the doctrine concerning the problem of the identity of states is 
the uncertainty of the corresponding rules of international law itself. 
International law determines that a new sovereign state has come into 
existence if four conditions are fulfilled: an organized and effective legal 
order, valid for a certain territory and population; this legal order must, 
further, be exclusively and immediately subject to international law and 
not to any other national law. International law determines, further, that 
the disappearance of one of these four elements has as a legal consequence 
the extinction of the sovereign state. International law, finally, determines 
that certain changes as to the one or other or more elements will not have 
the legal consequence of the extinction of the state, but leaves its identity 
intact. 

Let us first eliminate the hypotheses, where the corresponding norm 
of international law is perfectly clear and precise. As changes are bound 
to occur, what may be called ‘‘normal’’ changes do not affect the identity 
of the state, such as changes in population through increase or decrease 
by births and deaths, through emigration and immigration, even if on 
a very high scale,*’ or changes in the ethnical composition of the popula- 
tion. Equally, normal changes in territory, as, e.g., by accretion or avulsion, 
while they have legal effects, do not affect the legal identity of the state 
or states concerned. The same is true of changes in government through 

15 Théories et Réalités en Droit International Public (Paris, 1953), pp. 204-205. 

16 F.g., under Roman law loss of personality through becoming a prisoner of war. 
On the other hand, a slave, a thing in law, becomes a person through manumission; 
see also the mort civile of former French law. 

17 The young U. S. with five million and the present U. S. with one hundred and 
sixty million of inhabitants is, of course, the identical state in law. 
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death or election and of any change in the form of government or contents 
of the legal order, brought about in conformity with the constitution of 
the state in question. 

On the other hand, it is clear that the total loss of population would 
bring about the extinction of the state. Here it can already be seen— 
and that is true with regard to changes in any element—that the identity 
of the state continues, except where, by such change, it legally ceases to 
exist. The problem of the identity of states is not the antithesis of the 
problem of state succession, but of the problem of the extinction of states. 

Apart from ‘‘normal’’ territorial changes there is also a principle of 
general international law which, insofar as it is clear, can be thus formu- 
lated: Territorial changes, whether by increase or reduction of territory, 
in general do not affect the identity of the state. Under this rule fall, 
for instance, the great territorial increase of the United States, the cession 
of a province by one state to another, the secession of a part of the state 
or of a colony, constituting itself—often by revolution or war—a new in- 
dependent state.** Thus far the law, the practice of states, and the doc- 
trine ** are unanimous. It is equally agreed that the total change of terri- 
tory by a people which, under the same government and law, settles in a 
different territory, leaves the identity of the state intact.2° But it is 
equally clear that total loss of territory, %.e., by total cession,”* brings the 
identity of a state to an end.”* 

But, as stated, this norm of general international law is valid only im 
general. It constitutes only the general principle to which there are ex- 
ceptions. Some writers ** are of opinion that the exception is given by the 
circumstance that the territorial change is ‘‘quantitatively very consider- 
able.’’ But the practice of states shows that the Republic of Turkey, in 
spite of considerable territorial losses, was held identical with the Ottoman 
Empire; that Poland, although she lost in the east half of her territory and 
suffered a considerable decrease of population, is held to be identical today 
with the Poland of 1920. Other writers point rather to the real issue: 
the territorial change must leave ‘‘a part of the territory which can be 
recognized as an essential portion of the old state,’’** or the state con- 


18 Thus, e.g., the identity of the British Empire in spite of the coming into existence 
of the U. S.; of Sweden in spite of the separation of Norway; of The Netherlands 
in spite of Belgium and Indonesia; of Russia in spite of the territorial loss brought 
about at the end of the first World War through the coming into existence of Poland, 
Finland, and the Baltic Republics. 

19 Hence the so-called ‘‘principle of the variable limits of treaties.’’ 

20 The Boer Republics after the ‘‘trek.’’ 21 2.g., Corea, 1910. 

22 An exception, laid down by a norm of international law, is that even total occupa- 
tion of the territory of a state and destitution of its government by a belligerent 
occupant does not constitute conquest and subjugation and leaves, therefore, the identity 
of the state in question intact, as long as allies of the occupied state continue fighting. 
(Poland, Yugoslavia in the second World War). 

28 P. Guggenheim, Beitraige zur vdlkerrechtlichen Lehre vom Staatenwechsel (1925), 
pp. 18, 19; idem, Lehrbuch des Volkerrechts (1948), Vol. I, p. 407. 

24 Thus, W. E. Hall, A Treatise on International Law (7th ed., Oxford, 1917), p. 22. 
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cerned must retain its consistency.** While correct, these are rather 
tautological statements, telling us that territorial changes do not affect the 
identity of the state, except when they do. It really means that, under the 
rule of general international law, territorial changes do not affect the 
identity of the state, except if they legally lead to the extinction of the 
state. But international law does not contain universally valid and ob- 
ligatory criteria as to what must be the extent or the nature of territorial 
changes in order to lead to the extinction of the state. The international 
norm does not specify the exceptions to its general principle. It is this 
uncertainty in the rule of general international law which leads, particu- 
larly in eases of fusion, like Yugoslavia in 1918, or of dismemberment, 
like the Republic of Austria in 1918, to uncertainty both in the doctrine 
and in the practice of states. 

There is also another old and fully recognized principle of general 
international law under which the identity of a state in international law 
is not affected by unconstitutional changes in government, whether brought 
about by revolution or coup d’état. This rule is so unanimously recog- 
nized by writers since Grotius and Bynkershoek, by the practice of states, 
as illustrated by the well-known London Protocol of February 19, 1831, 
and by national and international court decisions, that it is superfluous to 
give quotations. It is irrelevant how far-reaching the revolutionary 
changes may be; as is also the change of the name of the state. True, 
the Soviet Government insisted that the rule does not apply to the case of 
the Bolshevik revolution; but all the other states reaffirmed this rule of 
general international law, which certainly is the international law actually 
in force. Occasional considerations that ‘‘there is room for reconsideration 
of the norm’’** under exceptional circumstances, are proposals de lege 
ferenda. It is equally clear that the fact that the revolutionary regime 
was a so-called ‘‘intermediary’’ government or was not recognized, in no 
way affects the identity of the state.2* For the non-recognition of a de facto 
government leaves the recognition of the state intact.”* 

The theoretical construction is different with different writers. Some 
adherents of the ‘‘dualistic’’ doctrine, following the reasoning of Aristotle, 
hold that the legal order is the most important element of the state; hence, 
revolutionary change extinguishes the state.2® But Kelsen does not follow 
Aristotle; he says that this would be the case only if there were no inter- 
national law, but that revolutionary change is now, by international law, 


25 Thus, F. v. Liszt, Das Volkerrecht (12th ed., 1925), p. 275. 

26 Thus, Oppenheim-Lauterpacht, International Law. A Treatise (7th ed., London, 
1948), Vol. I, p. 148, n. 2. 

27 The Tinoco Arbitration, this JouRNAL, Vol. 18 (1924), p. 147. 

28 See Acting Secretary of State to Attorney General of New Jersey, Oct. 31, 1922 
(U. 8. For. Rel., 1922, Vol. II, p. 715), and many court decisions, e.g., The Sapphire 
(U. 8. Supreme Court, 1871, 11 Wall. 164), Lehigh Valley Railroad Co. v. State of 
Russia (U. 8. 1927, 21 F. 2nd 396), and many others. 

2° Cansacchi, following Kelsen on this point, holds that the state becomes extinguished 
only when the revolutionary change can no longer be based on the pre-revolutionary 
*‘Grundnorm’’ of the constitution. 


| 


74 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


a form of change that does not affect the identity of the state. Kelsen 
holds that, with regard to the identity of the state, in spite of revolutionary 
changes, the most important element is territory: *° revolutionary changes 
do not affect the identity of the state, ‘‘if the territory, by and large, re- 
mains the same.’’ For many writers since Grotius and Bynkershoek * 
population is the essential element and this thesis has recently been vigor- 
ously defended by Verdross. But, apart from the fact that the Latin 
term populus and the English and French term ‘‘nation’’ means the state 
rather than the population, Verdross speaks of the population as ‘‘the 
people organized as a state.’’ Where there is no organization at all the 
state becomes extinct in international law. Here again the problem of 
identity is the antithesis of the problem of the extinction of the state. 
The norm of general international law guarantees the identity of the 
state, in spite of revolutionary changes, as long as this state does not 
become extinct; for when a state becomes extinct under international law, 
there can, of course, be no identity,** even if territory and population re- 
main the same.** Now general international law contains no special norms, 
according to which, under certain conditions, a state which has lost all 
government and also its immediacy to international law, nevertheless does 
not become extinct if it is ‘‘resurrected’’ within a reasonable time. 

It is this uncertainty or lack of a norm of general international law 
regarding so-called ‘‘resurrected’’ states that is the reason for the un- 
certainty of the practice of states and of the doctrine, both of which use 
rather political arguments. Thus, in the case of Germany the argument 
is used that a state only becomes extinct if its territory and population 
are definitely imputed to other states, that in the case of Germany at least 
subordinate organs represented the state. But it is well known that 
the Occupying Powers took over the supremacy over all federal, state, and 
local organs, so that all organs depended on them. All law in occupied 
Germany in 1945 after the unconditional surrender had its only reason of 
validity in the supremacy of the Occupying Powers. Even in 1954 there 
was still no sovereign Germany. Now the Bonn Republic will finally be- 
come an almost sovereign state, but a state which does not control the 
German Democratic Republic or the two Berlins, a state which contains 
neither the pre-war Germany east of the Oder and Weichsel, nor the Saar, 
and where for nearly ten years there has been no sovereign state at all. 
Under these conditions it seems impossible not to recognize that it ‘‘is 


80 Fricker and Preuss had, very differently, put the emphasis on territory as the 
most important element, by asserting that any territorial change, also without revolution, 
necessarily extinguishes the state, a statement fully in contradiction with positive in- 
ternational law. 

81 Thus, e.g., Anzilotti, Cavaglieri, Fedozzi, Ottolenghi. Cansacchi also insists on the 
element of population, but only as an element for what is for him basically a fiction. 

82 T, J. Lawrence (The Principles of International Law (7th ed., London, 1925), p. 
89) writes that revolutionary changes, in spite of non-recognition of the de facto 
government, do not affect the identity of the state; but ‘‘a state loses its existence 
where it is obliterated as a subject of international law.’’ 

83 As with the Boer Republics in 1902 or Corea in 1910. 
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clearly not identical with the former German Reich. It is a new state 
. a successor state to the German Reich.’’ ** 

In the cases of Ethiopia, Czechoslovakia, and Austria, where it cannot 
be denied that population and territory were imputed to other states, other 
arguments are used: no sufficient duration, merely de facto recognition of 
the annexation, unlawful character of the annexation making it only an 
‘‘oeecupation,’’ and the ‘‘non-recognition-doctrine.’’ But none of these 
arguments is very solid from a legal point of view. Obviously, a certain 
duration is necessary; it forms an element of the effectivity prescribed by 
international law; but four years in the case of Ethiopia, seven years in 
the case of Austria, seem to fulfill this requirement, especially as in 1936 
and 1938 those annexations were taken to be definitive; it was only the 
outbreak of war which again put them in question. 

These annexations have been recognized, however reluctantly, by most 
states. No one can deny that the United Kingdom recognized Italian 
sovereignty over Ethiopia de jure, a recognition which is irrevocable in 
international law. <As far as the ‘‘non-recognition doctrine’’ goes, it is 
not pertinent in these cases. In addition, this doctrine is not, as is some- 
times believed, a sanction, but merely a political statement which needs a 
sanction. If nothing is done to change the situation, the illegal act will 
stand. But even if something is done successfully, it can, at the best, 
restore the status quo ante; it can act as if the illegal act had not occurred, 
but it cannot make the illegal act undone, just as municipal law can 
punish the murderer, but cannot revive the dead man. The declarations 
that the annexation of Austria or the Munich Agreement are ‘‘null and 
void’’ are ex post facto political statements in time of war. As de Vis- 
scher * correctly states, the resurrection of Ethiopia was due to the out- 
break of war, not to the ‘‘non-recognition doctrine.’’ A contrario, we 
ean point to the illegal annexation of the Baltic Republics by the Soviet 
Union, against which some states applied the ‘‘non-recognition doctrine.’’ 
But even these states did not and do not now expect that this state of things 
will be changed. But in case of a new war, these problems might very 
well be revived and this annexation declared ‘‘null and void.’’ 

On the other hand, the doctrine can point to the practice of states which 
shows cases in which states acted in instances of ‘‘resurrected’’ states, 
recognizing the identity of such states, contrary to the norm of general 
international law under which they had become extinct. But the practice 
of states after the Napoleonic Wars and in our times not only differs 
among different states with regard to the same case, and differs with the 
same state as to different cases, but it often changes in time with the same 
state toward the same case, and even in the same case diplomatic practice 
or even treaty norms are often ambiguous, lacking in consequence or con- 
tradictory. Thus Ethiopia seems to represent an ‘‘automatic’’ revival, 
since Italy in the Peace Treaty of 1947 only had to recognize Ethiopian 
sovereignty and not renounce Italian sovereignty, as should have been done 


? 


34 E. Plischke, in Political Science Quarterly, Vol. 69 (June, 1954), p. 262. 
5 Op. cit. (above, note 15), p. 208. 
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in accordance with classic international law. On the other hand, the Allies 
promised only to re-establish a sovereign Austria; and Austria, whether 
a new state or identical with the 1938 Austria, is not yet a fully sovereign 
state even in 1954. On the one hand, Hitler’s annexation was declared 
‘null and void’’; consequently what the Germans took in Austria should 
have been restored to Austria; but the Potsdam Declaration gave the 
‘German assets in Austria’’ to the Soviet Union. It would be easy to 
show a long line of other ambiguities and contradictions in the practice 
of states. 

In a word, a scrutiny of the practice of states after the Napoleonic Wars 
and since 1914 shows convincingly that no new general international rule 
concerning such cases has been developed; there is neither an established 
clear usage, nor the opinio necessitatis. States have acted, and do act, in 
such cases less according to legal considerations than according to what 
Lauterpacht once called ‘‘the amorphous principles of polities.’’ It is the 
uncertainty of the law—the lack of the determination of exceptions to the 
general norm of identity in spite of territorial changes, and the lack of 
determination of the conditions under which the rule of identity works in 
spite of revolutionary changes, notwithstanding the extinction of the state 
under another norm of general international law—which is the ultimate 
reason for the lack of clarity and agreement in the doctrine. 


Joser L. Kunz 
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ARTHUR K. KUHN A PATRON OF THE SOCIETY 


In accordance with the Regulations of the American Society of Inter- 
national Law concerning Patrons, adopted on May 1, 1943, the Executive 
Council of the Society, meeting on October 16, 1954, having been informed 
of Mr. Kuhn’s bequest of $5,000 to the Society, unanimously declared him 
a Patron of the Society posthumously, and directed that Mr. Kuhn’s name 
be listed in each number of the American Journal of International Law 
as prescribed by the Regulations. Mr. Kuhn’s name therefore appears on 
the inside of the front cover of the Journal, beginning with the October, 
1954, issue, as a Patron of the Society, under the heading ‘‘In Memoriam.’’ 

E. H. F. 
49TH ANNUAL MEETING OF THE SOCIETY 


The 49th annual meeting of the American Society of International Law 
will be held at the Sheraton-Carlton Hotel in Washington, D. C., from 
April 28 to April 30, 1955. The program is being planned to appeal to the 
interests of the principal groups which comprise the membership of the 
Society. The three groups of members of the Society, all of whom con- 
tribute to the development of international law, have somewhat different 
and overlapping interests. These groups are the practitioners, govern- 
ment officials and the teachers. Due regard should be had for the interest 
and support of those concerned with international relations. The plan 
of the meeting attempts to balance the interests of these various groups. 
It proceeds on the theory that the Society and its members desire to deal 
with specifics and work and discuss the law of the present and the future. 

The plan assumes that the greatest use can be made of the collective time 
of the members if basic documents are available well ahead and if certain 
members are requested to formulate comments, thought out in advance, on 
specific phases of the documents. Therefore, the plan is based on the idea 
of papers circulated in advance. 

The three meetings on Friday, April 29th, will be called ‘‘Panels’’ and 
the atmosphere of a round-table discussion will be sought, even though it 
is hoped that the number of participants will be in excess of the usual 
number sitting around a table. Each Panel will consider one principal 
paper. Then there will be several comments on different aspects of the 
paper, with the remainder of the time set aside for general discussion. 

It is expected that the principal papers will be circulated to the chair- 
men, reporters and commentators one month before the annual meeting. 
The commentators will be asked to comment on different specific phases of 
the same paper. After discussion by the commentators, there will be a 
reasonable period for general discussion. Maximum time allowances will 
be set in advance for the chief speaker and commentators. Sternly ap- 
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plied arithmetic will, it is hoped, insure sufficient time for general dis- 
cussion. 

It will be the function of the reporters of each Panel to prepare sum- 
maries of the discussions, mentioning specifically the name of each member 
who has participated in the discussion. The summaries will appear in the 
printed Proceedings of the meeting. 

The sessions will open on Thursday evening, April 28, at 8:15 p. m., 
with an address by President Philip C. Jessup. 

The sessions on Friday, April 29, as indicated above, will be panel ses- 
sions, the chairmen, principal speakers and reporters for which will be 
announced later. At the first session, beginning at 9:30 a. m., the topic for 
discussion will be recent developments in regional organization in the free 
world and the Soviet bloc, including China; an analysis of the underlying 
forces and legal techniques; and the impact on bilateral diplomacy and the 
United Nations system. The second session on Friday, beginning at 2:30 
p. m., will be devoted to discussion of international law and current prob- 
lems in the Far East. The third session, opening at 8:15 p. m. on Friday, 
will consider the practice and procedure for international claims commis- 
sions, including general principles and the techniques of effective pres- 
entation of claims, and the manner in which questions of international law 
are presented to American courts. 

On Saturday, April 30, beginning at 10:15 a. m., the business meeting will 
be held at which reports of committees will be heard and election of officers 
take place. The annual dinner, which concludes the sessions, will be held 
on Saturday evening, at 7:00 p. m. The President of the Society will 
preside, and it is expected that several distinguished speakers will discuss 
the topic of the peaceful uses of atomic energy and disarmament. 

It is planned to hold an informal cocktail party on Friday afternoon, 
April 29. The time and place will be announced later. It is hoped that 
the schedule of the President of the United States will make it possible to 
resume the custom of informally receiving the members of the Society at 
the White House at some time during the annual meeting. 

ELEANOR H. Fincu 
Executive Secretary 
INTERNATIONAL LAW ASSOCIATION 

The Forty-Sixth Biennial Conference of the International Law As- 
sociation met at Edinburgh during the week of August 8-14, 1954. The 
retiring president was Professor Gutzwiller of the Swiss Branch; the 
incoming president was Lord Normand of the British Branch. There 
appeared to be some feeling that it was really a Scottish Branch to which 
Lord Normand belonged, and perhaps this will eventuate along with a 
Scottish Parliament which was also a subject of discussion in local news- 
papers. In any case, the Scottish hosts provided efficient administration 
and enjoyable hospitality for the Conference. Around forty members of 
the American Branch attended. The Conference heard with sorrow of 

the death of Arthur K. Kuhn, a founder and Honorary Vice President 
of the American Branch. 
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Upon report of the Committee on Review of the United Nations Charter 
(Judge Boeg, Chairman, and Professor Schwarzenberger, Rapporteur), 
a resolution was adopted continuing the work of the committee and urging 
it to direct its efforts toward ‘‘strengthening the rule of law in the world 
community by co-ordinating, broadening and stimulating the development 
of legal activities within the United Nations.’’ The committee is to work 
through the national branches and co-ordinate their suggestions for later 
report. 

The Committee on Insolvency, whose report reflected primarily the 
views of the French Branch, was instructed to continue its study upon the 
basis of recommendations made by the British Branch, and to take into 
consideration proposals offered by other branches. In this debate, Pro- 
fessor Nadelmann of the American Branch played an active part. 

The Committee on International Monetary Law (Professor Gutzwiller, 
Chairman, and Dr. F. A. Mann, Rapporteur) was asked to continue its 
work ‘‘with a view especially to clarifying Article VIII 2(b) of the 
Bretton Woods Agreement and making that Article practicable to lawyers 
and acceptable to governments.’’ 

Mr. Richard Young presented the report of the Committee on Seabed 
and Subsoil. The Conference adopted a resolution suggesting restate- 
ment of Articles 1, 2 and 8 of the draft prepared by the International 
Law Commission. Article 1 would define ‘‘continental shelf’’ as the 
‘“seabed and subsoil of marine areas contiguous to the coast but outside the 
area of the territorial sea, where the depth of the super-adjacent waters 
does not exceed one hundred fathoms.’’ By Article 2, the coastal state 
would exercise sovereign rights over the continental shelf for exploring 
and exploiting its natural resources, which were to include ‘‘marine re- 
sources permanently adherent to the seabed and sedentary fisheries but 
not any other fisheries. By Article 8, ‘‘disputes should be submitted at 
the request of any of the parties to arbitration,’’ or other agreed method 


>? 


of pacific settlement. 

On the report of the Committee on Family Relations (Mr. Wm. Latey, 
Chairman, Mr. K. Lipstein, Rapporteur) the Conference approved the 
Draft Convention on Recognition and Enforcement Abroad of Maintenance 
Obligations submitted to the Economic and Social Council of the United 
Nations, but with the suggestion that it include a specific article ‘‘ whereby 
a maintenance order should be mutually enforceable as between the con- 
tracting states, notwithstanding the fact that such order may be subject to 
variation by the Court which made it.’’ The International Law Associa- 
tion, as a Non-Governmental Organization in consultative capacity, will 
make this recommendation to the Economie and Social Council. 

Professor Eagleton proposed study of the use of waters in international 
rivers, and a committee was set up under his chairmanship to ‘‘study the 
various legal, economic and technical aspects of this most important 
matter.’’ 

Various other subjects were more briefly discussed, such as Air Law, 
Trade Marks, International Company Law, Immunity of States, National- 
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ity, and Supranational Companies, without adoption of resolutions. There 
was some feeling that the Conference, though interesting and useful, was 
not as fruitful as it might have been, and consideration is being given to 
means by which more effective work can be done. One such method is to 
have preparatory work done by branches in addition to, or in place of, 
reports by regular committees. A committee was also established to study 
means of co-operation and of avoiding duplication with the work of other 
associations. 
CLYDE EAGLETON 


46TH SESSION OF THE INSTITUTE OF INTERNATIONAL LAW 

The 46th session of the Institute was held from April 22 to May 1, 1954, 
at Aix-en-Provence under the chairmanship of its senior member and 
president, M. Albert de La Pradelle. This very successful meeting, in 
which 76 members and associates representing 25 nations participated, 
has shown that smaller cities like Bath, Siena and Aix, are most appropri- 
ate for the deliberations of the Institute. 

At this session the late lamented Arthur Kuhn (New York) and Sr. 
Haraldo Valladao (Brazil) were elected to the Board, M. Charles De 
Visscher (Belgium) was elevated to the rank of Honorary President, and 
Hans Kelsen (Rhode Island, U. 8. A.) was named Honorary Member of 
the Institute. Messrs. Batiffol and Rousseau (France), Castberg (Nor- 
way), Edwin D. Dickinson (U. 8S. A.), Sir Gerald Fitzmaurice (United 
Kingdom), Paul Guggenheim and Max Gutzwiller (Switzerland), Green 
H. Hackworth (U. S. A., Judge of the International Court of Justice), 
Rulolf Laun (Hamburg, Germany) and Lépez Olivan (Spain), were 
given full membership. 

Nine new associates were selected. They are Ricardo Alfaro, former 
President of the Republic of Panama; André Audinet, Dean of the Law 
Faculty at Aix-en-Provence; Giacinto Bosco, Senator of Italy; Louis 
Cavaré, Professor at the University of Rennes, France; Georges Maridakis, 
Professor at the University of Athens, Greece; J. H. Morris, of Magdalen 
College, Oxford, England; Johannes Offerhaus, of Amsterdam University, 
The Netherlands; Paul Ruegger, President of the International Red Cross 
Committee, Geneva, Switzerland ; Paul De Visscher, of Louvain University, 
Belgium. 

Four reports were discussed and resolutions adopted in plenary meet- 
ings, dealing with amendments desirable in the Statute of the International 
Court of Justice, the determination of the ‘‘reserved domain’’ and its 
effects, immunity of foreign states from jurisdiction and measures of 
execution,’ and revenue laws in private international law. The importance 
of the resolution on amendments to the Statute of the International Court 
of Justice (report of M. Max Huber) must be particularly emphasized. 
The Institute reaffirmed its proposals adopted at Siena on April 24, 1952, 
and made the following further suggestions. It urged that: 


1 See annexed text of resolutions below, pp. 82-83. 
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Without prejudice to the need for maintaining a certain geographi- 
eal representation within the International Court of Justice as pro- 
vided for in Article 9 of the Statute, judges of the Court should be 
elected primarily on the basis of their personal qualifications in ac- 
cordance with Article 2. 


It urged that the number of judges should not be increased, and that if 
some increase were necessary, the number should not exceed 18. It recom- 
mended that when several seats are to be filled, successive votes for each 
seat should be taken, though recognizing this method as incompatible with 
the present Statute. It urged that ‘‘with a view to reinforcing the in- 
dependence of the judges,’’ members of the International Court should 
be elected for 15 years and not be eligible for re-election; new members 
should be elected for 15-year terms, irrespective of the terms for which their 
predecessors held office. The Institute further recommended: 


If the system of ad hoc judges cannot be abandoned, it would be in 
any case highly desirable that the appointment of such judges should 
be subject to guarantees as nearly as possible equivalent to those gov- 
erning the election of titular judges. The appointment of such 
judges might, for instance, be entrusted to the national group of the 
Permanent Court of Arbitration of the State concerned, or to the na- 
tional group appointed by the government in pursuance of Article 4, 
paragraph 2, of the Statute. 


Finally, the Institute urged that Article 34 of the Statute be broadened to 
grant access to the Court ‘‘to international organizations of states of which 
at least a majority are Members of the United Nations or parties to the 
Statute of the Court.’’ 

Two new Commissions were appointed, dealing respectively with com- 
pulsory jurisdiction of international judicial and arbitral institutions, 
and with the principles involved in codification of the laws of war. 

Furthermore the Institute took into consideration a proposal made by 
M. Kaarel R. Pusta (Estonia) to initiate a study on Nation and State, 
which notions do not always coincide in modern juridical and political 
conceptions, with the result that a divergence of law and legislation in 
various countries impairs the political status and civil rights of refugees 
and displaced persons, especially those from countries which are now under 
Soviet domination. A preliminary commission composed of Albert de La 
Pradelle, Kaarel R. Pusta and Edwin D. Dickinson is to work out this 
proposal. 

The next session of the Institute will be held in Spain, under the chair- 
manship of the new President, M. José de Yanguas Messia, former Span- 
ish Foreign Minister. M. Jean-Pierre Frangois was designated First Vice- 
President for that session. Dr. Hans Wehberg, of the Institute of Inter- 
national Studies at Geneva, the Secretary General of the Institute of Inter- 
national Law, was unanimously reappointed to his office. 


KaareEL R. Pusta, Sr. 
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ANNEX 2 
DETERMINATION OF THE “RESERVED DOMAIN” AND ITS EFFECTS 


(2nd Commission) 


Article 1 


? 


The ‘‘reserved domain’’ is the domain of State activities in which the 
jurisdiction of the State is not bound by international law. 

The extent of this domain depends on international law and varies ac- 
cording to its development. 


Article 2 


The expression ‘‘matters which are essentially within the domestic juris- 
diction of States’’ has been used in order to delimit, in relation to the 
reserved domain, the competence of certain international organizations as 
determined by the constituent instrument of each of these organizations. 


Article 3 


The conclusion of an international agreement regarding a matter falling 
within the ‘‘reserved domain’’ precludes a party to the agreement from 
raising the plea of domestic jurisdiction in respect of any question re- 
lating to the interpretation or application of such agreement. 


Article 4 


The question whether, in a concrete case, the matter in dispute falls 
or does not fall within the reserved domain, is, in the event of controversy, 
eminently appropriate for decision by an organ having international juris- 
diction. 

Article 5 


Any international organization may, within the limits of its competence, 
prepare international conventions relating to the reserved domain or make 
recommendations of a general character directed to Member or non-mem- 
ber States as a whole. 


Article 6 


With respect to a matter falling within the reserved domain, which gives 
rise to a dispute, other States and international organizations may facili- 
tate attempts to reach an amicable agreement. 


Voeu 


The Institute of International Law expresses the hope that when a res- 
ervation in respect of matters of domestic jurisdiction is included in the 
declaration of acceptance by a State of the compulsory jurisdiction of the 
International Court of Justice, such State will leave it to the Court to 
decide in each particular case whether the reservation is applicable. 


2 Translation supplied by Dr. Pusta and published here with editorial revisions. 
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IMMUNITY OF FOREIGN STATES FROM JURISDICTION AND MEASURES OF EXECUTION 


(1st Commission) 


Article 1 


The courts of a State have no jurisdiction to entertain actions concerning 
public acts of a foreign State, or of a legal entity of a foreign State. 


Article 2 


A State may waive its immunity. 

A waiver of immunity may be express or tacit; in any case it must be 
unequivocal. The filing by a State of submissions on the merits shall 
constitute a waiver of immunity. 

A State which appears as plaintiff, intervener or third party opposer be- 
fore a foreign court shall be deemed to have submitted to the jurisdiction 
of the court. 

A State cannot claim immunity from jurisdiction in respect of a counter- 
claim brought against it if the counterclaim is directly connected with the 
principal action, according to the law governing the latter. 


Article 3 


The courts of a State may entertain actions brought against a foreign 
State and the legal entities mentioned in Article 1 whenever the grounds 
of the action do not involve a public act. 

The question whether an act is a public act shall be determined by the 
lex fori. 

Article 4 


The courts of a State cannot entertain actions against a foreign State 
relative to debts incurred by that State through a public loan in the terri- 
tory of the State whose courts are seised of such actions. 

The foreign State can, however, choose to submit to the jurisdiction of 
these courts. 

Article 5 


No forced execution or provisional attachment may be made upon prop- 
erty of a foreign State if such property is employed in governmental ac- 
tivity which is not connected with any economic undertaking whatever. 


FOURTH INTERNATIONAL CONGRESS OF COMPARATIVE LAW 


Preceded by three earlier congresses of the kind (the first at The Hague 
in 1932, the second at the same city in 1937, and the third at London in 
1950), the Fourth International Congress of Comparative Law met at the 
Faculty of Law of the University of Paris from August 1 to 7, 1954. 
Officially registered for the Congress were approximately two hundred 
fifty persons, including some thirty Americans. Participants included 
professors of law, professors of political science, and practitioners from 
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many countries. A considerable number of persons who did not attend 
contributed papers. The Congress met under the presidency of Dean 
Emeritus Roscoe Pound of the Harvard Law School, and there was a na- 
tional .committee for the United States, with Professor John Hazard of 
Columbia University as secretary; this committee had a ten-member sub- 
committee on public international law. 

The program covered a broad scope and a diversity of topics. There 
were four sections. The first of these, labeled ‘‘General,’’ included as 
subjects: The Law of Antiquity, Legal History, Canon Law, Legal 
Ethnology, Oriental Law, Legal Philosophy, The Study and Teaching of 
Law and Comparative Law and Unification. Subjects under Section II 
were Civil Law, Conflict of Laws, Civil Procedure, and Agricultural Law. 
Under Section III were grouped Commercial Law, Intellectual Property 
Rights, Labor Law and Air Law. Section IV included Public Law, Penal 
Law, and Public International Law. Under the last-mentioned subject 
were listed as particular topics: Limitations on National Sovereignty with 
Respect to Immigration and Naturalization, International Protection of 
Human Rights before National Tribunals, Foreign Economic Interests 
before National Jurisdictions, Political Systems and the International Com- 
munity, The Impact of Agreements with Respect to the Organization of 
Europe on National Constitutions, Legislation and Administration, and 
International Regulation of Cartels and Monopolies. 

At the opening (plenary) session of the Congress there were addresses 
by President Roscoe Pound of the Academy of Comparative Law, by 
Permanent General Secretary Elémer Balogh of the Academy, by Dean 
Julliot de la Morandiére of the Faculty of Law of the University of Paris, 
by Judge Jules Basdevant of the International Court of Justice, and by 
Professor Emeritus Kenzo Takayanagi of the University of Tokyo. Dis- 
cussions then proceeded in separate sections or panels, under a system of 
general reporters, the plan being sufficiently flexible to permit joint meet- 
ings of panels when this proved desirable. 

The social occasions arranged for the Congress included one at which 
the members were guests of the Dean of the Faculty of Law of the Uni- 
versity of Paris, also a reception by the City of Paris at the Hotel de Ville, 
and an evening’s entertainment at Versailles. 


R. R. W. 


SURVEY OF RESEARCH IN PROGRESS ON THE MIDDLE EAST 


The Middle East Institute is preparing for publication an annual Survey 
of Research in Progress on the Middle East. Its interests include the 
social sciences and appropriate aspects of related fields, including law, 
international law and the like. Geographical limits comprise the Arab 
countries, Israel, Turkey, Iran, Afghanistan, North Africa, the Sudan, 
Ethiopia and Eritrea. 

The Institute requests that all engaged in research on the Middle East 
should submit to them the following information: name, address, topic of 
investigation, sponsoring organization (if any), estimated date of com- 
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pletion, and pertinent comment on the nature of the research, sources being 
used, and method of approach. Correspondence should be addressed to 
Mr. Harvey P. Hall, Survey of Research, The Middle East Institute, 1761 
N Street, N.W., Washington 6, D. C. 
W. W. B. 
PRIZES IN INTERNATIONAL ORGANIZATION 


The Carnegie Endowment for International Peace has announced an 
international prize competition for the best published and unpublished 
studies dealing with international organization. The purpose of the com- 
petition, which has been arranged by the European Center of the Endow- 
ment, is to encourage research by Europeans into problems of international 
organization, to help young scholars to have works published in this field, 
and to make generally available studies which might not otherwise be 
published. The Carnegie prizes will be awarded annually for a period of 
five years, beginning in 1955. The prize in the manuscript section of the 
contest will consist of a cash award of $500 and publication at the Endow- 
ment’s expense of the winning entry in an edition of at least 2,000 copies. 
The prize in the book section will comprise a cash award of $1500. One 
honorable mention in each category will be awarded $250. 

The competition is open to persons who have not passed their fortieth 
birthday on July 1, 1955, and who are nationals of the United Kingdom, 
Eire, or of the countries of continental Europe. Manuscripts should not 
exceed 120,000 words. Published works should not exceed 350 printed 
pages. Entries may be written in English, French, Italian or German, and 
must be submitted in five copies not later than July 1, 1955, to the Euro- 
pean Center of the Carnegie Endowment for International Peace, Route 


de Ferney 172, Grand Saconnex, Geneva, Switzerland. 
E. H. F. 


JUDICIAL DECISIONS 


By O.utver J. Lissitzyn * 


Of the Board of Editors 


U. 8. nationality—inability to return within statutory period 
Lee Wine Hone et au. v. Duties. 214 Fed. (2d) 753. 
U. S. Court of Appeals, Seventh Circuit, July 30, 1954. Major, C. J. 


Plaintiff Lee Wing Foo, who was born in China in 1935 and claimed 
American nationality through father’s citizenship, was denied in 1951, 
shortly before reaching the age of sixteen, an American passport on the 
ground that ‘‘the claims to identity were fraudulent.’’ As a result, 
plaintiff was unable to enter the United States prior to his sixteenth birth- 
day. A subsequent judgment declaring plaintiff to be an American citi- 
zen was affirmed. The court held that the passport was in effect denied 
on the ground that plaintiff was not a national and that the jurisdictional 
requirements for the action were thus met. It further held that the 
Nationality Act of 1940, which provided for loss of citizenship by a person 
in plaintiff’s position if he did not return to the United States before 
reaching the age of sixteen, was applicable, rather than the 1934 Act which 
would have required him to return before reaching the age of thirteen; 
and that since plaintiff’s return prior to his sixteenth birthday was pre- 
vented by defendant’s failure to issue travel documents, he did not lose 
his citizenship. 

Note: Cf. Ling Share Yee v. Acheson, 214 Fed. (2d) 4 (3d Cir., June 
17, 1954) ; Beltran v. Brownell, 121 F. Supp. 835 (S.D. Cal., C.D., March 
11, 1954) ; and Junso Fujui v. Dulles, 122 F. Supp. 260 (D. Hawaii, June 
23, 1954). In Tom Ming Ngow v. Dulles, 122 F. Supp. 709 (Dist. Col., 
July 9, 1954), an action for a declaratory judgment to establish citizenship 
and right to enter the United States was held to lie under the Declaratory 
Judgment Act of 1934 and the Administrative Procedure Act of 1946 
where the special remedy provided by the Immigration and Nationality 
Act of 1952, 8 U.S.C. § 1503, was not available. Actions for declaratory 
judgments to establish citizenship were held not abated by failure to sub- 
stitute the new Secretary of State as defendant in Lehman v. Acheson, 
214 Fed. (2d) 403 (3d Cir., June 18, 1954), and Tom Wing Po v. Acheson, 
214 Fed. (2d) 661 (10th Cir., June 22, 1954). In Petition of Acchione, 
213 Fed. (2d) 845 (3d Cir., June 10, 1954), the two-year period for return 
to the United States under Sec. 401(a) of the Nationality Act of 1940 was 
held to begin to run only after the citizen has acquired knowledge of his 
citizenship. For other cases concerning U. S. nationality see Bruni v. 

* With the assistance of Mrs. Alma Suzin Flesch, made possible by Columbia Uni- 
versity. 
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Dulles, 121 F. Supp. 601 (Dist. Col., May 13, 1954) (expatriation by vol- 
untary acts abroad) ; Augello v. Dulles, 122 F. Supp. 329 (E.D.N.Y., July 
14, 1954) (effect of certain acts in Italy) ; U. 8S. v. Tarantino, 122 F. Supp. 
929 (E.D.N.Y., July 13, 1954) (revocation, by reason of dishonorable dis- 
charge, of citizenship acquired through service in armed forces is permis- 
sive, not mandatory) ; Petition of Pringle, 122 F. Supp. 90 (E.D. Va., Nov. 
3, 1953) ; Lwe Chow Kon v. Brownell, 122 F. Supp. 370 (S.D.N.Y., June 
22, 1954) ; and U. S. v. Casares-Moreno, 122 F. Supp. 375 (S.D. Cal., C.D., 
June 21, 1954). See, further, U. 8. v. Tuteur, 215 Fed. (2d) 415 (7th 
Cir., Aug. 19, 1954), and Ex parte Zuniga, 123 F. Supp. 379 (W.D. Texas, 
Aug. 19, 1954). 


Naturalization—effect of exemption from military service 
Petition oF Kutay. 121 F. Supp. 537. 
U. S. Dist. Ct., $.D. Calif., Central Div., May 28, 1954. Tolin, D. J. 


Petitioner entered the United States in 1939 as a student on a Turkish 
passport, married an American citizen in 1943, returned to Turkey in 
1946, came back in 1948 and was admitted for permanent residence as of 
1939 by an Act of Congress. He had two children born in the United 
States. During his stay in the United States as a student, petitioner was 
under the strict supervision of Turkish authorities. In 1944, at the specific 
direction of the Turkish Consul, he applied for and obtained exemption 
from military service. The court held that petitioner was not debarred 
from citizenship by Section 315 of the Immigration and Nationality Act of 
1952, since he had applied for exemption from military service in the be- 
lief that he had no free choice in the matter. The court, in part, said that: 


it is apparent that petitioner did not have the opportunity to make an 
intelligent election. He was an alien under allegiance to a foreign, 
neutral government, temporarily in this country for a limited purpose. 
His action was on direction of his sovereign. He was under obligation 
to obey that sovereign. International law might well require our 
Government to respect petitioner’s loyalties to his sovereign. 

Note: In In re Manderli, 122 F. Supp. 241 (N.D. Fla., June 28, 1954), 
it was held that a Swiss national who claimed and obtained exemption 
from military service in 1942 under the treaty of 1850 with Switzerland 
was debarred from American citizenship by Section 315 of the Immigration 
and Nationality Act of 1952, even if not debarred by the Selective Train- 
ing and Service Act of 1940. A statement by an enemy atien in 1942 
in a Selective Service questionnaire that he objected to service in United 
States armed forces was held not to be an ‘‘application’’ for exemption 
from such service and not to render him permanently ineligible for citizen- 
ship. Petition of Zumsteg, 122 F. Supp. 670 (S.D.N.Y., July 23, 1954). 

A petitioner for naturalization who had cohabited with another man’s 
wife was held to have failed to establish his good moral character, Petition 
of McNab, 121 F. Supp. 939 (E. D. La., June 7, 1954) ; but unlawful entry 
of a building, of which the petitioner had been convicted, was held, under 
the cireumstances of the case, not to be a crime involving moral turpitude 
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and precluding naturalization, Petition of Knight, 122 F. Supp. 322 (S.D. 
N.Y., July 22, 1954). 


Sovereignty over Okinawa—Treaty of Peace with Japan—nationality 
Unitep States v. Usui Surroma. 123 F. Supp. 145. 
U.S. Dist. Ct., D. Hawaii, Aug. 12, 1954. McLaughlin, C. J. 


Defendant, a native of Okinawa who had resided in Hawaii since 1913, 
was charged with failure to notify the Attorney General of his current 
address and to furnish other information required of aliens under 8 U.S.C. 
§ 1305, and was adjudged guilty. The court rejected his contention that 
Okinawa had become a possession of the United States and that conse- 
quently he was a United States national. Noting that the term ‘‘national 
of the United States’’ was defined by statute to include a person who owes 
permanent allegiance to the United States, the court declared that whether 
defendant owed such permanent allegiance depended on whether American 
sovereignty extended over Okinawa. Pointing out that prior to the Treaty 
of Peace with Japan’ it had been held that Okinawa was not under the 
de jure sovereignty of the United States, the court went on to say: 


Our concern is solely with ‘‘de jure sovereignty,’’ because only this 
time-tested yardstick of international law should be applied in de- 
termining the status of a geographical area and its inhabitants. In 
other words, permanent allegiance is owed only to a ‘‘de jure sov- 
ereign.’’ 

The pertinent part of the Treaty of Peace is Article 3, which reads 
as follows: 


‘‘Japan will concur in any proposal of the United States to the 
United Nations to place under its trusteeship system, with the United 
States as the sole administering authority, Nansei Shoto south of 
29° north latitude (including the Ryukyu Islands and the Daito 
Islands), Nampo Shoto south of Sofu Gan (including the Bonin 
Islands, Rosario Island and the Voleano Islands) and Parece Vela 
and Marcus Island. Pending the making of such a proposal and 
affirmative action thereon, the United States will have the right 
to exercise all and any powers of administration, legislation and 
jurisdiction over the territory and inhabitants of these islands, 
including their territorial waters.’’ 


The defendant baldly contends that under Article 3 the United 
States acquired sovereignty over Okinawa, Ryukyu Islands. To this, 
the Court cannot subscribe. 

Sovereignty over territory may be transferred by an agreement of 
cession. See 1 Hackworth, Digest of International Law 421 (1940). 
Here neither in Article 3 nor in any other article of the Treaty of 
Peace does Japan cede Okinawa to the United States. In Article 2, 
Japan formally ‘‘renounces all right, title and claim’’ to certain 
specified territories, including Korea, Formosa and the Kurile Islands. 
However, there is no such renunciation as to territories named in 
Article 3. 


1U. 8. Treaties and Other International Acts Series, No. 2490; this Journa, Supp., 
Vol. 46 (1952), p. 71. 
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On September 5, 1951, John Foster Dulles, who as a consultant to 
the Secretary of State was instrumental in negotiating the treaty, 
made a speech at the Conference for the Conclusion and Signature of 
the Peace Treaty with Japan. See 25 Dept. State Bulletin 452-9 
(1951). At that time, Mr. Dulles in explaining the priacipal pro- 
visions of the treaty made the following statement: 


‘Article 3 deals with the Ryukyus and other islands to the south 
and southeast of Japan. These, since the surrender, have been under 
the sole administration of the United States. 

‘Several of the Allied Powers urged that the treaty should re- 
quire Japan to renounce its sovereignty over these islands in favor 
of United States sovereignty. Others suggested that these islands 
should be restored completely to Japan. 

**In the face of this division of Allied opinion, the United States 
felt that the best formula would be to permit Japan to retain residual 
sovereignty, while making it possible for these islands to be brought 
into the U.N. trusteeship system, with the United States as adminis- 
tering authority.’’ (Emphasis added.) Id. at p. 455. 


The reasonable construction of treaty terms by the State Depart- 
ment, acquiesced in by the other signatory powers, is entitled to great 
weight. . . . Thus Mr. Dulles’ construction of Article 3, as opposed to 
defendant’s contentions, is very persuasive. 

Furthermore, to the Government’s reply brief is attached a copy 
of a letter dated May 14, 1952, addressed to a Mr. Overton from the 
Legal Adviser of the Department of State. 

The letter states in part as follows: 


**1. A legal opinion is requested on the request of the Japanese 
Vice Minister for Foreign Affairs dated 10 December 1951, that the 
United States confirm that the ‘Southern Islands’ (the Ryukyus 
and the Bonins) remain under the sovereignty of Japan and that 
their inhabitants remain Japanese nationals. 

* * * * * 

**6. It is concluded that sovereignty over the Ryukyu and Bonin 
Islands remains in Japan, and that the inhabitants thereof are 
Japanese nationals.”’ 


**Residual sovereignty’’ referred to by Mr. Dulles is a concept diffi- 
cult to define. The defendant analogizes ‘‘residual sovereignty’’ to 
a ‘‘future interest’’ and conceives it to mean that sovereignty is to 
arise in futuro. Therefore, he argues, under Article 3, ‘‘present sov- 
ereignty,’’ the antithesis of ‘‘residual sovereignty,’’ is in the United 
States, making him a ‘‘national.’’ However, under the law of prop- 
erty, a holder of a ‘‘future interest’’ presently has a bundle of rights, 
privileges and duties, although the right of possession or enjoyment 
is postponed until the future. . . . Moreover, the importation of the 
niceties from the law of property into the field of international law 
confuses rather than aids in resolving the instant problem. 

The adjective ‘‘residual’’ means of the nature of something left as 
residue. Thus the concept of ‘‘residual sovereignty”’’ starts with the 
assumption that sovereignty is capable of division. 

Under Article 3 of the Treaty of Peace, Japan which previously 
had full sovereignty over Okinawa transferred a part of that sov- 
ereignty, while retaining the residue. That portion of the sovereignty 
which gives the United States ‘‘the right to exercise all and any powers 
of administration, legislation and jurisdiction’’ under Article 3 may 
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be labeled ‘‘de facto sovereignty.’’ The residue or ‘‘residual sov- 
ereignty’’ retained by Japan is the traditional ‘‘de jure sovereignty.’’ 
What the situation will be when the United States, under Article 3, 
makes a proposal to the United Nations to place Okinawa under its 
trusteeship system and affirmative action is taken thereon is not pres- 
ently material. 

Japan, and not the United States, having ‘‘de jure sovereignty’’ 
over Okinawa since the ratification of the Treaty of Peace, the de- 
fendant is not a national of the United States. 


Note: On sovereignty within the United States see Adams v. Londeree, 
83 S.E. (2d) 127 (Sup. Ct. of Appeals of West Virginia, April 2, 1954). 


Effect of war on treaties—tax exemption of enemy government prop- 


erty 

BrRowNeELL v. Ciry AND County oF SAN Francisco. 271 Pac. (2d) 
974. 

Calif., Dist. Ct. App., lst Dist., Div. 1, June 21, 1954. Fred B. 
Wood, J. 


The Attorney General of the United States, as successor to the Alien 
Property Custodian, sued for the recovery of taxes for the years 1941- 
1948 paid, under protest, on real property owned by the German Govern- 
ment from April, 1941, to September, 1947, when title was vested in the 
United States. The property was used as the German Consulate General 
until about July 14, 1941, when by Executive Order all German consulates 
in American territory were closed. The property then remained in charge 
of a caretaker until the outbreak of the war with Germany when the 
Swiss Consulate took over its supervision. In June, 1945, contro! was 
assumed by the Department of State under a protocol with Switzerland. 
Until the vesting in September, 1947, various equipment, furniture, ma- 
terials and records were stored on the premises. 

Plaintiff relied on Article XIX of the Treaty of December 8, 1923, with 
Germany, which exempted from taxation the lands and buildings of either 
party situated in the territory of the other if ‘‘used exclusively for gov- 
ernmental purposes by that owner.’’? Affirming a judgment for plaintiff, 
the court said: 


(1) Was this tax exemption provision of the treaty suspended or 
abrogated by the declaration of war between Germany and the United 
States in December, 1941? 

Not necessarily, for it has already been determined that a clause 
of this treaty which accords to the nationals of each country the 
right to inherit real property in the territory of the other was not 
suspended or abrogated by that declaration of war nor by the hostili- 
ties which ensued. Clark v. Allen, 331 U.S. 503... . 

It does not appear that exempting the ‘‘lands and buildings’’ of 
either nation from taxation by the other is so incompatible with the 
maintenance of a state of war as to require an inference that the con- 
tracting parties intended the abrogation or suspension of such ex- 
emption during time of war. 


144 Stat. 2132. 
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How could the use? made of this property during 1941-1947 and 
the tax exemption of property so used interfere with or impair our 
war effort? Continued recognition of such exemption would seem no 
more incompatible with the maintenance of war than was our con- 
tinued recognition of Germany as the owner of this property. Nor 
does continued recognition of such ownership and the attendant tax 
exemption seem any more incompatible with a state of belligerency 
than the right of inheritance accorded nationals of the respective con- 
tracting parties by article IV of the same treaty. It is important to 
bear in mind the reciprocal aspect of this tax exemption. It is of 
equal benefit to the respective contracting parties. The United States 
benefits from the tax exemption of its ‘‘lands and buildings’’ in Ger- 
many just as does Germany benefit from the tax exemption of its 
“‘lands and buildings’’ in this country. That interest conceivably 
is as important in time of war as in time of peace, to the United States 
as well as to the German government. 

Persuasive of this view is the attitude of our State Department, 
expressed in three communications to our Department of Justice. 
‘‘The Department of State is of the view that the legal effect of these 
provisions [that portion of article XIX of the treaty hereinabove 
quoted] was unchanged by the outbreak of war between the United 
States and Germany. This view is in complete accord with the policy 
long followed by this Government, both in time of peace and in time 
of war, with regard to property belonging to the government of one 
country and situated within the territory of another country. This 
Government has consistently endeavored to extend to the property of 
other governments situated in territory under the jurisdiction of the 
United States of America the recognition normally accorded such 
property under international practice and to observe faithfully any 
rights guaranteed such property by treaty. This Government, like- 
wise, has been equally diligent in demanding that other governments 
accord such recognition and rights to its property in their territories. 

‘*The history of this Government’s treatment of the German diplo- 
matic and consular properties in the United States following the out- 
break of war between the United States and Germany may be of 
interest in connection with this matter. .. . 

**In view of these considerations, the Department of State perceives 
no objection to the position which the Office of Alien Property is 
advancing that the provisions of the second paragraph of Article XIX 
of the treaty . . . with Germany remain in effect despite the outbreak 
of war between the United States and Germany.’ . 

Defendant’s argument which leads it to the conclusion that the tax 
exemption clause under consideration was suspended when war was 
declared, depends principally upon an erroneous assumption that the 
exemption was given solely to facilitate the performance of consular 
functions and ceases to operate during any period of cessation or 
suspension of consular activities. That is too narrow an interpreta- 

This reciprocal tax exemption clause bears no such relation to the 
active conduct of consular affairs by either of the contracting parties 


1[Footnote omitted.] 

2 We take judicial notice of this communication from the Secretary of State to the 
Attorney General as an official act of an executive department of the United States 
government. . . . Courts take judicial notice of treaties and their interpretation by the 
judicial and the executive branches of government. . . 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW 
as would warrant an inference or give rise to a presumption that the 
parties intended its suspension during the suspension of the active 
conduct of consular affairs by either of them... . 


The court went on to consider the question whether the tax exemption 
provision had been suspended or abrogated by Congressional enactment 
or by Presidential or other executive action incompatible with its enforce- 
ment, and, after examining the provisions of the Trading with the Enemy 
Act and governmental action, answered the question in the negative, con- 
cluding that the Act and the Executive Orders did not evince such hos- 
tility to the tax exemption as to imply that its continued recognition con- 
flicted with national policy. 

The court further held that the evidence supported the finding that until 
the vesting order in 1947 the property was used by the German Govern- 
ment for governmental purposes, saying in part: 


We are persuaded that the custodial and protective care given this 
property throughout the period in question was a ‘‘use’’ of that prop- 
erty, and that such use was for a ‘‘governmental purpose.’’. . . [It] 
was probably the maximum ‘‘use’’ that could be made of it by the 
owner during that period. The preservation of the property, whether 
in the hope of again using it as a consular office or for a residence for 
the consul or for ultimate sale, would seem clearly to be a ‘‘use’’ of 
it and a use for ‘‘governmental purposes.”’ 

This was also a use by the ‘‘owner,’’ the German government; di- 
rectly so until shortly after war was declared, then through the me- 
dium of the Swiss government and later through the medium of our 
Department of State. 

Persuasive of these conclusions are the views expressed by our State 
Department in its communication of May 24, 1951, to the Attorney 
General of the United States... : ‘*. . . An interpretation which 
limited the application of the provision to property used exclusively 
for consular purposes, or to property used only as a consular office, 
and not as a residence for the Consul General as well, would not be 
in accord with this Government’s interpretation of the provision or 
with the evident intent of the negotiators of the German treaty. 

**As you are no doubt aware, this Government has had occasion to 
acquire sizable amounts of property abroad to be used as embassies, 
legations, consulates, and other governmental establishments. In 
many foreign countries the United States has found it necessary or 
desirable to purchase or otherwise acquire property for use as resi- 
dences of employees of this Government stationed abroad. It would 
appear that a restrictive interpretation by a court in the United States 
of the meaning of the phrase ‘used exclusively for governmental pur- 
poses’ would have an adverse effect upon the status of property owned 
by the United States abroad. The Department might thereafter be 
precluded from contending that many pieces of such property were 
used by the United States for governmental purposes, and should, 
therefore, be exempt from taxation. .. .”’ 


Proceeding to examine the question whether the tax exemption termi- 
nated when title was vested in the United States, the court held that Section 
36 of the Trading with the Enemy Act concerning taxation of vested prop- 
erty did not ‘‘by its terms render applicable any tax which is otherwise 
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‘ 


inapplicable,’’ and that there was no city or county tax ‘‘incident to’’ 
the property here involved in view of the treaty provision. The court 
concluded, apparently, that the statute did not render inapplicable to this 
property the general rule that property of the United States is exempt 
from taxation. 


Foreign act of state—effect in American courts 

Frazier v. ForeigN BonpHOLDERS ProtectivE Counciu. 133 N. Y. 
Supp. (2d) 606. 

N. Y. Sup. Ct., Special Term, N. Y. County. Rabin, J. 


After the dismissal of the suit brought by plaintiff bondholders on the 
ground that the court cannot sit in judgment on the acts of a foreign 
sovereign, plaintiffs added some counts to their complaint charging de- 
fendants with dereliction in the performance of their services on behalf 
of plaintiffs. 

Defendants’ motion for summary judgment was granted. The only 
remaining issue, the court said, was whether the alleged repudiation by 
Peru of its obligation was ‘‘contrary to our public policy and shocking to 
our sense of justice and equity.’’ The court held that it was not, for the 
following reasons: 


1. If the challenged act of Peru reached only property in Peru but not 
in New York ‘‘serious doubts might arise as to the competency of our 
courts even to consider the compatibility of that act with our public 
policy.”’ 

2. Before a sovereign may be charged with breach of contract ‘‘the 
obligation alleged to have been impaired must be clearly and unequivocally 
expressed.’’ Plaintiffs’ construction of the obligation incurred by the 
Peruvian offer of 1947 was not clearly expressed. 

3. Since the United States Constitution bars only States from impairing 
the obligations of contracts, ‘‘it is not clear how far any impairment of the 
obligations of a contract can be deemed ‘shocking’ especially where, as 
here, it involves, in that view most favorable to plaintiff’s position, pref- 
erential treatment of a class of creditors, which in appropriate circum- 
stances, is allowable as a matter of due process.’’ The determination by 
Peru that its obligation runs to one of two competing classes of bond- 
holders ‘‘does not disturb even the most sensitive conscience or morality.’’ 


International aviation—Warsaw Convention 

AMERICAN SMELTING & REFINING Co. v. PHILIPPINE AIR Linzs. N. Y. 
Law Journal, June 21, 1954, p. 6. 

N. Y. Sup. Ct., Special Term, N. Y. County, Part X. Wasservogel, 
Spec. Referee. 


Plaintiff delivered to defendant in California gold for consignment in 
Hong Kong. The airplane carrying the gold from California made several 
Stops for refueling before landing in Manila. There the cargo was trans- 


1 This JournaL, Vol. 48 (1954), p. 333. 
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ferred to another of defendant’s airplanes which proceeded non-stop to 
Hong Kong. In attempting to land, the airplane crashed and some of the 
gold was lost. Plaintiff sued to recover its value. 

Defendant relied on Article 20 of the Warsaw Convention which ex- 
empts the carrier from liability if he took all the necessary measures to 
avoid the damage or if it was impossible to do so, or if the damage was 
occasioned by an error in piloting, in the handling of the aircraft, or in 
navigation. Plaintiff contended that defendant violated Article 8 of the 
convention which requires the air waybill to show the agreed stopping 
places, since there was no listing of the stop at Manila or of the previous 
refueling stops. Accordingly, defendant was liable to the full value of the 
goods under Article 9 of the convention which provides that a carrier 
**shall not be entitled to avail himself of the provisions which exclude or 
limit his liability’’ if he accepts goods for carriage without a proper air 
waybill as set forth in Article 8. 

The court gave judgment for defendant, saying that treaties must be 


reasonably and liberally construed so as to carry out their obvious 
purpose. . . . The authorities seem to be in unanimous agreement that 
the purpose of article 8, subdivision (¢), is to put the passenger or 
consignee on notice of the international character of the flight and 
the applicability of the Warsaw Convention where the places of de- 
parture and destination do not themselves indicate such facts. 

If the agreed carriage is between two Contracting States, there is no 
need to insert an agreed stopping place in order to establish that the 
carriage is ‘‘international.’’ 


Sovereign immunity—acts of government officials 
JOHNSON v. TURNER. Decision L. J., Vol. 10 (1954), p. 389. 
Philippine Supreme Ct., April 26, 1954. Montemayor, J. 


Plaintiff, an American citizen and former employee of the United States 
Army at Okinawa, came to the Philippines as a civilian, bringing with him 
some Military Payment Certificates (scrip) which he claimed to have 
earned in Okinawa. Five months later he went to the United States Mili- 
tary Port of Manila and tried to convert the scrip into United States 
dollars, allegedly for the purpose of sending the money to the United 
States. The Provost Marshal of the Military Port confiscated the scrip, 
claiming that plaintiff was keeping it in violation of military circulars, 
rules and regulations. Upon rejection of his claim for return of the scrip, 
plaintiff brought suit against the Commanding General, Philippine Com- 
mand, USAF, and the 13th Air Foree, USAF, and other United States 
officers. A judgment for plaintiff was reversed on appeal and complaint 
dismissed on the ground that the Philippine courts had no jurisdiction. 
The court indicated that if the action had been merely to recover property 
illegally withheld by government officers and agents, the result might be 
different, but here the action was for the amount of the old scrip in scrip 
of a new series, old scrip being now valueless unless converted. Further- 


149 Stat. 3000. 
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more, the court said, since plaintiff had lost authorized status to possess 
and use scrip, he would have to be given the equivalent in dollars. There- 
fore, the claim and judgment would be a charge against, and a financial 
liability of, the United States, since defendants had undoubtedly acted in 
official capacities and had left the Philippines. Since the United States 
had not consented to be sued, there was no jurisdiction. 


Enemy property controls—effect of U. S. law in the Philippines 

BRowNELL v. SuN Lire Assurance Co. oF CanaDa. Decision 
Vol. 10 (1954), p. 608. 

Philippine Supreme Ct., June 22, 1954. Labrador, J. 


Petitioner, the Attorney General of the United States, sought to collect 
the proceeds of a life insurance policy payable to a Japanese national. The 
court, affirming a judgment for petitioner, held that the United States 
statute enacted on July 3, 1946, and known as the Philippine Property 
Act of 1946, was fully effective in the Philippines after the latter became 
independent on July 4, 1946, by virtue of consent to its application clearly 
implied in the acts of the Executive Department of the Philippine Gov- 
ernment and in the enactments of the Philippine Congress. The court 
indicated that without such consent the United States Act would not be 
effective in the Philippines, but pointed out that international law does 
not require any special form for agreements between states. An express 
provision in the United States Act, the court also held, fully protected the 
respondent from any further liability for the amount ordered to be paid 
to petitioner. 


Diplomatic immunity—waiver by appearance 

Case oF Grey. Journal du Droit International (Clunet), Vol. 80 
(1953), p. 887. 

France, Ct. of Appeal of Paris, April 16, 1953. 


In a divorce action it was held that an attaché of a foreign embassy 
effectively waived his diplomatic immunity by appearing and pleading 
without reserving his position. A judgment by default could, therefore, 
be given against him on appeal. (A note by J. B. Sialelli is appended to 
the report.) 


International aviation—Warsaw Convention 

HENNEsSY v. CoMPAGNIE AiR FRANCE. Rev. Générale de 1’Air, Vol. 
17 (1954), p. 80. 

France, Ct. of Appeal of Paris (1st Ch.), Feb. 25, 1954. 


In an action by surviving relatives for damages growing out of the 
death of a passenger in an airliner which crashed in the Azores, the court, 
referring to the provisions of the Warsaw Convention’ and its general 
purpose, rejected on appeal plaintiffs’ contention that, not being parties 
to the contract of carriage, they were not bound by the limitation on the 
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amount of liability prescribed by the convention, but could sue the carrier 
for damages on the basis of delictual liability without regard to such 
limitation. The court also interpreted the meaning of ‘‘faute lourde’’ 
as an equivalent in French law of ‘‘dol,’’ specified in the convention as the 
basis of unlimited liability, and found that the carrier was not guilty of a 
faute lourde. (A critical note by Paul de la Pradelle is appended to the 
report. ) 


Military government in Germany—nature and effect—restitution 

DRUCKEREI UND VERLAGSGESELLSCHAFT M.B.H. v. SCHMIDTs. Rev. 
Critique de Droit International Privé, Vol. 43 (1954), p. 145. 

Germany, French Zone, Superior Restitution Court of Rastatt (Franco- 
German Cassation Jurisdiction), Feb. 15, 1952. 


In an action for restitution of a rotary press which had been trans- 
ferred from claimants under the Nazi regime in what later became the 
French Zone, but which was now found in the British Zone, it was held that, 
by virtue of ordinary rules of conflict of laws, Ordinance No. 120 concern- 
ing restitution in the French Zone, rather than Law No. 59 governing 
restitution in the British Zone, was applicable. The court expressed the 
opinion, however, that the French Zone restitution courts were competent 
to apply Law No. 59 in appropriate cases, subject to the requirements of 
ordre public. In the course of its reasoning, the court indicated that 
Germany had not ceased to exist as an entity in public law, and that the 
Allied Zone commanders legislated in two distinct capacities as exercising 
the supreme powers of German government and as exercising rights of 
military occupants (even cessante bello). The exercise of the latter was 
subject to international law and Article 43 of the Hague Convention. 
Since restitution laws were not necessary for the security of the occupa- 
tion troops or for the maintenance of public order, and had no military 
aspect, they had been enacted in the exercise of German legislative powers 
and regulated private law relations within the general framework of Ger- 
man law. The court, therefore, regarded principles of private interna- 
tional law applicable by analogy. (A note by Henri Motulsky is appended 
to the report.) 


Jurisdiction over war crimes—reprisals—Geneva Conventions of 1949 

Case oF Kappuer. Rivista di Diritto Internazionale, Vol. 36 (1953), 
p. 193. 

Italy, Supreme Military Tribunal, October 25, 1952. 


Defendant, an ex-member of the German armed forces, was captured by 
the Allies and turned over to Italy for trial for mass slaughter of civilians. 
Defendant’s first objection was that, being a prisoner of war of the British, 
he could not be tried by Italy for offenses committed before his capture. 
This objection was rejected on the authority of the Wagner case’ and 


1Giurisprudenza Completa della Corte Suprema di Cassazione, Sez. Penale, 1950, 
III, p. 30 (Oct. 28, 1950). 
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other decisions. Defendant also relied on Article 85 of the Geneva Conven- 
tion of 1949 on Prisoners of War? which provides: 


Prisoners of war prosecuted under the laws of the Detaining Power 
for acts committed prior to capture shall retain, even if convicted, 
the benefits of the present Convention. 


Defendant contended that since this provision entitled him to the benefits 
of the convention even in case of prosecution under the laws of the de- 
taining Power, still less could he be delivered to another state. The court, 
however, without deciding whether the convention was applicable to a 
German soldier taken prisoner in World War II (Germany not being a 
party to the convention and being, since the end of the hostilities, in a 
peculiar international legal situation), was of the opinion that crimes 
against the laws and usages of war were outside the scope of Article 85. 
The modern view of the treatment to be accorded prisoners of war, the 
court said, contemplates the protection of those who have observed the 
laws and usages of war, but not a privileged status for those who had 
violated such laws and usages before capture. All four conventions con- 
cluded at Geneva in 1949 regard certain acts as serious infractions and 
require each contracting party to punish those who commit such infrac- 
tions or to turn them over to another contracting party for punishment. 
It is significant that Article 146 of the 4th Geneva Convention requires 
that the accused be accorded procedural safeguards not inferior to those 
required by Article 105 et seq. of the convention which deals with the 
treatment of prisoners of war. The court added that its conclusion was 
supported by the language of Article 85 itself, which speaks of prosecu- 
tion ‘‘under the laws of the Detaining Power.’’ This language does not 
embrace the offenses here charged which are crimes against international 
law. This fact becomes evident when Article 85 is compared with Article 
99 of the same convention which speaks of acts forbidden by the law of 
the detaining Power or by international law. 

Defendant also pleaded that the act committed by him was a legitimate 
act of reprisal for an attack made in that locality against members of the 
German armed forces. Without deciding whether the right of reprisal is 
limited by the principle of proportion between the hostile act and the 
reprisal, the court was of the opinion that the hostile act was committed 
by persons who did not have the quality of legitimate belligerents. With 
respect to persons who commit such acts and, in some cases, with respect 
to the population of which such persons form part, international law pro- 
vides a series of possible measures, including denial of the protection ac- 
corded to legitimate belligerents in case of capture, application of penal 
sanctions, and collective sanctions. All of these measures are character- 
ized by respect for the principle of justice which requires that the innocent 
should not be made to pay for the guilty. Even though permissible col- 
lective sanctions presuppose a rather broad concept of guilt, they do not 
include the taking of life (Article 50 of the Hague Regulations). The 


2 This JournaL, Supp., Vol. 47 (1953), p. 119. 
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court was not impressed by references to contrary provisions in the military 
regulations of some states, which do not include Italy. The legitimacy of 
such provisions is debatable, and in any case even in the opinion of those 
who regard them as applicable, the legitimacy of their application is sub- 
ject to numerous conditions which were not present in the instant ease. 
(The court referred to the case of Keitel before the International Military 
Tribunal of Nuremberg and the case of List before an American tribunal.) 
The new Geneva Conventions contain strict prohibitions of reprisals, but it 
is sufficient to show that in this case the act of reprisal was prohibited by 
international law in force at the moment of its commission. The court 
added that in this case the act of reprisal also could not be justified as a 
reaction against the illegal conduct of the enemy state, since the hostile 
act had been committed by persons operating at their own risk and not 
belonging to the Italian armed forces, regular or auxiliary. 

The court also held that Article 87 of the Geneva Convention, which 
ealls for the mitigation of punishments to be inflicted on prisoners of war, 
since the latter owe no allegiance to the detaining Power, does not apply to 
crimes committed before capture. (A note by Roberto Ago is appended 
to the report of this case.) 


Sovereign immunity—character of activities 
FLoripi v. SOVEXPORTFILM. Foro Italiano, 1952, I, p. 796. 
Italy, Tribunal of Rome, November 15, 1951. 


An action was brought by an Italian citizen against Sovexportfilm, a 
Soviet company, arising out of an employment relationship. The court 
addressed itself to the question of jurisdiction over defendant and con- 
cluded that it had jurisdiction. Sovexportfilm, the court said, could not 
be deprived of its right to exemption from jurisdiction, if any existed, 
by the mere fact that under Soviet law it is a public entity having a per- 
sonality distinct from that of the state. A larger view of state organization 
may be taken under international law than is taken under internal law, 
so that a public entity may be considered part of the government both 
for the purpose of exemption from jurisdiction and for the purpose of 
imputability of its acts to the state. 

With respect to the question whether jurisdiction may be exercised 
over Sovexportfilm in a cause of action arising out of the latter’s com- 
mercial activities, it is an oversimplification, the court thought, to say that 
such activities must be considered public because under Soviet law com- 
merce is a monopoly of the state. The definitions of the terms ‘‘public’”’ 
and ‘‘private’’ in international law do not depend on any particular body 
of internal law. The meaning of these terms is that usually given to 
them by the community of states. Where, as here, the opinions of the 
states differ, there is no objective standard in international law. To make a 
decision possible in such a case, the court must rely on the principle of 
good faith which permits the judge to consider the internal law of the 
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forum and of the foreign state, as well as other factors, not as authority, 
but purely for their logical application to the question. 

In accordance with the above criteria, the court held that Sovexportfilm 
was not exempt from jurisdiction for the following reasons: (1) Com- 
mercial activities are considered public only in socialist states and not in 
any other; the Italian state is among the latter. (2) The exercise of juris- 
diction in this case would not undermine the independence of the Soviet 
state. (3) Sovexportfilm indirectly admitted that it was not entitled to 
immunity from Italian jurisdiction when it considered valid, as applied to 
it, the collective contracts covering the class of workers to which plaintiff 
belongs. 

Note: In upholding the validity of a judgment against the Soviet Trade 
Delegation in an action commenced before World War II, the Court of 
Appeal of Milan, Italy, held that the identity of the Delegation as a party 
was preserved despite the intervention of war between Italy and the 
U.S.S8.R., since the Delegation was an organ of the Soviet state which could 
not be suppressed by Italian law, even though before 1941 (under a treaty 
of 1924) the Delegation enjoyed diplomatic immunity as a public entity 
while now it acted only jure privatorum. Rappresentanza Commerciale 
dell’U.R.SS. v. Borga, Jan. 15, 1952, Foro Padano, 1952, I, p. 696. 


Sovereign :immunity—diplomatic immunity—character of activity 

CASTIGLIONI v. FEDERAL PEOPLE’s REPUBLIC OF YUGOSLAVIA. Foro 
Italiano, 1952, I, p. 796. 

Italy, Tribunal of Rome, January 28, 1952. 


A complaint was filed against the Yugoslav Republic residing in Bel- 
grade. Notice was sent to the President of the Federal Government of 
Yugoslavia and to the Yugoslav Minister Plenipotentiary accredited to 
Italy. The latter protested to the Minister of Foreign Affairs that to sub- 
ject Yugoslavia to the jurisdiction of the Italian court would constitute a 
violation of international law recognized by all civilized nations. This 
protest was transmitted to the court, which, therefore, examined all the 
elements of jurisdiction. 

The first conclusion reached was that both notices sent were effective for 
the purpose of legitimatio ad processum. According to Article 82 of the 
Yugoslav Constitution of 1951, ‘‘the President of the federal government 
represents the government.’’ There is, therefore, no doubt that the 
President is authorized to represent the Yugoslav state in this controversy. 

The question whether the diplomatic agent is qualified to represent his 
state in a litigation arising under private law, is more troublesome, the 
court said. While there is no settled doctrine with respect to this question, 
the court felt that an affirmative answer would not be inconsistent with 
the functions of a diplomatic agent or with the special prerogatives which 
he enjoys. The functions of the diplomatic agent are manifold and not 
clearly circumscribed by international law. There is every reason to 
extend his activities beyond the political field, especially today when the 
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activities of states in their private capacity are widespread and when the 
prevalent doctrine regards the state as one inseparable personality without 
distinction between public and private activities. This conclusion is con- 
sistent with the rules governing the immunity of diplomatic agents. The 
state to which an agent is accredited must not interfere with the fulfillment 
of the agent’s functions. For this reason, immunity from jurisdiction at- 
taches to the agent as a person and not as an organ of his state. Where 
the agent is summoned to answer for acts done in his official capacity, the 
question of jurisdiction no longer involves diplomatic immunity but the 
ability of a state to exercise jurisdiction over another state. 

The court then addressed itself to the question of jurisdiction over Yugo- 
slavia. Italian jurisprudence, it said, had long held that while exemption 
from jurisdiction is complete where the foreign state engages in public 
activity, there is no exemption with respect to activities of a private nature. 
No rule of international law forbids such a view, since none has been 
clearly established, several European states following the Italian view, 
and the Anglo-Saxon countries granting total immunity. 

Note: An injunction against Yugoslavia was denied by the Tribunal of 
Milan, Italy, on the ground that Italian law does not provide for injunctions 
against persons resident abroad. The presence of a Yugoslav ambassador 
in Rome is not sufficient, since he has exterritoriality and cannot be re- 
garded as manager of his country’s property interests. The juridical 
person called Yugoslavia resides entirely and exclusively abroad. Case of 
Castigliont, March 26, 1951, Foro Padano, 1951, p.511. Cf. Lagos Carmona 
v. Baggianin, below. 

The Supreme Court of Argentina held immune from its jurisdiction the 
Polish Legation. Article 24 of the Argentine Constitution of 1949 pro- 
vides that no suit shall be entertained against a foreign state if the latter, 
in response to a request made to its diplomatic representative through the 
Ministry of Foreign Affairs, does not consent to the jurisdiction of the 
court. Caja Nacional de Ahorro Postal v. Legacion de Polonia, Sept. 29, 
1952, Journal du Droit International (Clunet), Vol. 81 (1954), p. 228. 

The Republic of Indonesia was held immune from the jurisdiction of the 
Netherlands courts by the Court of First Instance of The Hague in Miga v. 
State of the Netherlands et al., April 13, 1953, Nederlands Tijdschrift voor 
Internationaal Recht, 1953-1954, p. 328. 


Diplomatic immunity—servants 

Case oF MoHAMMED LaJED AHMED. Annali di Diritto Internazionale, 
Vol. IX (1951), p. 185. 

Italy, Rome, Praetor’s Ct., May 22, 1951. Milanese, Praetor. 


Defendant, servant of a foreign diplomatic representative, was accused 
of running over a person while driving a vehicle. When the accident oc- 
curred, defendant was not engaged in the performance of his duties. The 
defense relied on diplomatic immunity. The court rejected the claim to 
immunity for the following reasons: 

After the abandonment of the fictional and irrational theory of ex- 
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territoriality, the exemption of diplomatic agents from the jurisdiction of 
the state was recognized because the exercise of such jurisdiction would 
violate the rights of sovereignty of the agent’s government and would im- 
pede the performance of his functions. While, on this theory, it is illogical 
to extend immunity to the unofficial acts of the diplomatic agent, such 
immunity is nevertheless granted because of the difficulty of deciding which 
acts are official. Domestic servants, however, do not enjoy personal im- 
munity from jurisdiction. They are exempt only by virtue of their re- 
lation to the diplomatic agent and the exemption accorded to them is not 
from the jurisdiction of the state but merely from personal coercion. 
There is no reason for any greater immunity since domestic servants are 
not representatives of a foreign state and since freedom from personal 
coercion is sufficient to insure to the foreign legation the service necessary 
for its functioning. While the publicists disagree on this question, the 
latest doctrine holds that the receiving state has the duty to accord to 
domestic servants certain immunities, but may determine for itself whether 
it will interpret this duty strictly or liberally. This view is in accord 
with the actual enactments of the various states with respect to this ques- 
tion. Except for the American law of 1790 and the Austrian penal code 
of 1804, there is no provision for total immunity of domestic servants. The 
Statute of Anne, often cited in support of total immunity, provides only 
that domestic servants cannot be arrested and their goods cannot be seized. 
A London court held that this law protects only from coercive power and 
does not amount to immunity from jurisdiction. Similarly, the Interna- 
tional Organizations Immunities Act of the United States contemplates 
immunity from suit and legal process only with respect to acts of officials 
in their official capacity and within the scope of their authority. 


Diplomatic immunity—unofficial acts 

Lagos CARMONA BAGGIANINI. Rivista di Diritto Internazionale, Vol. 
37 (1954), p. 111. 

Italy, Tribunal of Rome, March 24, 1953. 


Holding the Third Secretary of the Chilean Embassy immune from suit 
for damages resulting from an automobile collision, the court rejected the 
view that diplomatic immunity properly applies only to the unofficial acts 
of diplomatic agents, while for official acts the immunity enjoyed by the 
agent is the same as that of his state. The modern rationale of diplomatic 
immunity is expressed in the principle ne impediatur legatio which ex- 
plains the wide application of diplomatic immunity. The latter is also 
explained by (1) the difficulty of distinguishing official from unofficial acts; 
(2) the dissimilarity in the conditions of civilization in the various states; 
and (3) the desire to avoid any disturbance on the international scene 
which would arise out of coercive action against diplomatic agents. That 
a rule of international law exempting diplomatic agents from civil juris- 
diction over unofficial acts exists, is shown by treaties and by internal en- 
actments of various states. 
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Diplomatic immunities—administrative personnel 

Soc. ARETHUSA Fiuo v. Reist. Rivista di Diritto Internazionale, Vol. 
37 (1954), p. 114. 

Italy, Tribunal of Rome, July 13, 1953. 


Defendant, Chancellor at the United States Embassy in Rome, was held 
subject to the civil jurisdiction of the Italian courts with regard to his 
unofficial acts. The court said that for the administrative personnel as 
well as for diplomatic agents the question of exemption arises only with 
respect to unofficial acts, since the imposition of responsibility for official 
acts would involve the foreign state itself. The exercise of jurisdiction 
over diplomatic agents in cases arising out of their private acts would im- 
pair that liberty of action which must be granted to them for the protec- 
tion of the interests of their state. On the other hand, administrative 
officials perform bureaucratic functions which will not be impeded by the 
exercise of jurisdiction with respect to private acts. This view finds sup- 
port in the agreements dealing with this question. While total immunity 
is always granted diplomatic agents, the agreement between the League of 
Nations and the Swiss Federal Council, as well as that between Rumania 
and the European Danube Commission, provided that the administrative 
personnel were to remain subject to the jurisdiction of the state for un- 
official acts. Thus, not only is there no rule which requires the granting 
of the exemption sought by defendant, but there appears to be a rule to the 
contrary. The fact that the United States grants total immunity to ad- 
ministrative personnel of foreign embassies on a basis of reciprocity is im- 
material, since Article 10 of the Italian Constitution requires the court 
to follow the rules of customary international law, and since there is no 
agreement on this subject between Italy and the United States. (A note 
by Antonio Malintoppi is appended to the report of this case.) 


Immunities of international organizations—I.R.0. 

Viece.ui v. I.R.O. Rivista di Diritto Internazionale, Vol. 36 (1953), 
p. 470. 

Tribunal of Trieste, July 20, 1951. 


Plaintiff was emploved by the International Refugee Organization and 
sued the latter on a cause of action arising out of the contract of employ- 
ment. Defendant contested the jurisdiction of the court, claiming sov- 
ereign immunity as an autonomous international entity. It contended that 
the controversy should have been submitted to arbitration as provided by 
the I.R.O. personnel regulations. Plaintiff argued that the I.R.O. does 
not have sovereign immunity, and that, in any event, a contract of em- 
ployment involving a modest position (that of interpreter and interviewer 
of refugees) constitutes private activity in regard to which a sovereign is 
subject to Italian jurisdiction. 

The court upheld defendant’s objection to its jurisdiction. It said that 
while the United Nations has international juridical personality, the insti- 
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tutions created by the United Nations do not have such personality or 
jurisdictional immunity since they are not designed to command action 
but only to act in the interest of certain persons. However, defendant, 
being an institution of international law sui generis, has the power to 
create the rules which are to govern its relations with its employees. These 
rules are enforceable, especially where, as here, they have been accepted by 
the employee. (A note by Ricardo Monaco is appended to this report.) 


NoTES 
Submerged Lands Act of 1953—retroactive effect 


In Superior Oil Co. v. Fontenot, 213 Fed. (2d) 565 (5th Cir., June 18, 
1954, rehearing denied, July 22, 1954), it was held that the Submerged 
Lands Act of 1953, 43 U.S.C. § 1301 et seq., either confirmed pre-existing 
State title to submerged lands or conferred a title relating back so as to 
confirm and maintain possession and title of the State as good from the 
beginning. 


French spoliation claims—statute of limitations 


A suit against the United States under the Declaratory Judgment Act 
of 1948 on a French spoliation claim favorably reported by the Court of 
Claims in advisory proceedings under the French Spoliation Act of 1885, 
but not paid by Congress, was held barred by the jurisdictional six-year 
statute of limitations applicable to actions against the United States. In- 
surance Co. of North America v. U. S., 121 F. Supp. 649 (Ct. Cls., June 8, 
1954; cert. denied, Oct. 25, 1954, N. Y. Times, Oct. 26, 1954). 


War—definition 


Holding, in U. S. v. Bortlik, 122 F. Supp. 225 (Middle D. Pa., July 28, 
1954), a Jehovah’s Witness entitled to Selective Service classification as a 
conscientious objector despite the fact that he was not opposed to participa- 
tion in ‘‘theocratic warfare,’’ the court said: ‘‘ War as the term is commonly 
used, is a conflict by force between two or more nations; it is a conflict of 
violence by one politically organized body seeking to overcome or overthrow 
another political entity. It is patent that Congress was legislating in re- 
gard to this type of struggle, and was not concerned with wars carried on 
by the command and direction of God, i.e., theocratic wars.”’ 


War—determination of existence—insurance 


Under Massachusetts law, the United States was held to be a ‘‘country 
at war’’ during hostilities in Korea, and a death in action in Korea in 1952 
was held to have been the result of ‘‘an act of war’’ within the meaning of 
double indemnity clauses in life insurance policies. Gagliormella v. Metro. 
politan Life Ins. Co., 122 F. Supp. 246 (D. Mass., June 25, 1954). 
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War—enemy property controls 
For cases dealing with enemy property controls, see Brownell v. Bank of 
America Nat. Trust & Savings Assn., 214 Fed. (2d) 855 (Dist. Col., June 
10, 1954); Hawley v. Brownell, 215 Fed. (2d) 36 (Dist. Col., Apr. 29, 
1954) ; and Tanaka v. Brownell, 123 F. Supp. 31 (D. Idaho, 8.D., July 
21, 1954). 


Carriage of goods by sea—interpretation of ‘‘ Hague Rules’ 


In Pyrene Co. v. Scindia Navigation Co., [1954] 2 All Eng. L. R. 158 
(England, Q. B., April 14, 1954), the court interpreted several provisions 
of the 1924 Convention for the Unification of Certain Rules Relating to 
Bills of Lading for the Carriage of Goods by Sea (‘‘Hague Rules’’). 


BOOK REVIEWS AND NOTES 


Traité de Droit International Public (Avec Mention de la Pratique Inter- 
nationale et Suisse). By Paul Guggenheim. Vol. I: pp. xxviii, 592, 
Index; Vol. II: pp. xvi, 592, Index. Geneva: Librairie de 1’Université, 
1953, 1954. 


In the eighteenth century Blackstone might venture to deal with the 
entire body of the common law; obviously no one would attempt such a 
task today. International law, too, has expanded to such a remarkable 
degree that many feel that the day of the single treatise devoted to this 
subject is over. But such works continue to appear. As recent examples 
we may cite Sibert’s revision of Fauchille-Bonfils and Rousseau’s single- 
volume text, both of which are indispensable reference works. And now 
we have a brilliant two-volume treatise by the distinguished Swiss jurist 
and member of the faculty of the Graduate Institute of International 
Studies at Geneva. This work, admirably constructed and meticulously 
documented, is characterized throughout by rare erudition. In his careful 
and often original analyses, the author combines the best qualities of 
theorist and positivist. The result is a major work of great value to the 
specialist. 

The work is distinguished by several remarkable features bound to be 
greatly appreciated. The most outstanding innovation is the inclusion 
in each subdivision of a section devoted to the law as it has been interpreted 
in Switzerland. Thus the author has accomplished for his country what the 
late Charles Cheney Hyde succeeded in doing in his monumental classic 
for international law as interpreted by the United States. 

Professor Guggenheim is one of the few authors to take full advantage 
of both the Harvard Research volumes and the Recueil of the Academy 
of International Law at The Hague. In addition, the decisions of the 
Permanent Court of International Justice, the International Court of 
Justice, and international arbitral tribunals are widely cited, as well as 
many leading American cases. Especially striking is his extensive use 
of German authorities, both from Germany and from German Switzerland. 
In fact German sources are occasionally cited almost exclusively. Thus, 
where the author treats of the legal status of the Commonwealth, five- 
sixths of the cited authorities are German. French and American doctrinal 
literature is not always adequately represented. For example, in the 
section on responsibility of states, the main sources listed by the author 
fail to include the names of the leading American authorities, namely, 
Edwin M. Borchard, F. S. Dunn, and Alwyn V. Freeman. And in the 
section on the law of the air there is no mention of the pre-eminent au- 
thority, John C. Cooper. 

Some of the author’s views are quite controversial. He has followed 
Kelsen’s basic theories of the nature of international law, the explanation 
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of its binding force, and the theory of the fundamental norm. Some may 
question his inclusion under the general title ‘‘international federations’’ 
of such disparate arrangements as the Concert of Europe, Commissions of 
Inquiry, the United Nations, and the Atlantic Pact. Nor will ail com- 
mentators on the United Nations Charter accept his view that under 
Article 2, paragraph 7 (domestic questions), the organization has no right 
even to recommend a certain line of action to a given Member with respect 
to a matter within the purview of its domaine réservé. Nor does the con- 
tention that the relations between the members of the Commonwealth are 
today regulated exclusively by international law, enjoy the support of all 
leading authorities, for instance, Keith. Another disputed concept, bril- 
liantly defended by Professor Guggenheim, is his view that the right 
of war, even before Nuremberg, was limited by customary international 
law—in other words, that the ‘‘doctrine of indifference,’’ or of an un- 
limited right to make war, as upheld by Lauterpacht-Oppenheim, was 
unfounded. 

In this treatise, the product of a lifetime of research and reflection, 
Professor Guggenheim has made an invaluable contribution to the litera- 
ture of the law of nations. 

JOHN B. WHITTON 


Théories et Réalités en Droit International Public. By Charles de Visscher. 
Paris: Editions A. Pedone, 1953. pp. 468. Index. 


The great Belgian scholar of international law, Charles de Visscher, a 
judge in both the World Courts, defends in the important work under 
review what he considers the correct approach toward international law in 
the present dangerous juncture of history. The two world wars have re- 
vealed the insufficiency of the international law actually in force and have, 
therefore, brought about a revolution in the science of international law, 
an effort to ‘‘re-think”’ it. 

The author’s first attack is directed against the method of pure, formal 
logic, overestimating the autonomy of the discipline of law, working with 
methods particularly inadequate to international law, which is still an 
extremely imperfect law and which, indeed, is ‘‘for the greatest part at 
the very frontiers of law’’ (p. 91). Any attempt to set up a logically 
perfect system of international law is premature at this time; the times 
are not ripe for brilliant logical generalizations. This attack is centered, 
as to doctrine, against Kelsen. In this form, this reviewer feels, the 
attack is unjustified. The author himself recognizes the outstanding merits 
and intuitions of Kelsen; he also overlooks the fact that Kelsen, in his 
latest writings, gives to politics an important place with regard to the 
administration and interpretation of the law. He overlooks that for 
Kelsen, as for the author, the making of the law is wholly a political action. 
He finally overlooks the fact that Kelsen by no means excludes political 
reality or axiological considerations from the law; he himself has written 
sociological investigations and is a lifelong searcher in the realm of the 
idea of justice. Kelsen has restricted himself only to the analytical ap- 
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proach, a quite legitimate undertaking. We feel that the author un- 
justifiedly neglects the analytical approach which is indispensable both 
theoretically and practically. All the more so as the author, like Kelsen, 
recognizes that law is a normative discipline, that any norm is a precept 
which can never be identified with a fact. The attack is also directed 
against ‘‘wishful thinking,’’ so frequent nowadays with international 
lawyers, and against ‘‘unrealistic’’ law-making. 

Science and politics of international law, the author rightly proclaims, 
must make contact with the realities, the facts, the limits which the present 
individualistic distribution of power among nations sets to the efficiency 
of international law. For de Visscher sees in this individualistic distribu- 
ticn of power, on which international law is dependent, the fundamental 
reason for the present deficiencies of international law. Every effort to 
organize international relations can be reduced to an attempt at the re- 
distribution of power. But such efforts promise success only where a 
spontaneous process of integration assures a solid foundation. Thus fhe 
author considers that League of Nations law 1920-1939 ‘‘was too much in 
advance of the facts’’ (p. 84). The League of Nations was also too ab- 
stract; the Geneva Protocol of 1924 is a good example of ‘‘where the pure 
logic of Descartes comes into conflict with the facts.’’ Hence also the 
author’s skepticism vis-d-vis present European attempts at ‘‘supranational’’ 
organizations, born in the midst of worldwide ‘‘tensions of hegemony’’ 
and lacking spiritual affinities, as well as independent economic and mili- 
tary resources (p. 435). 

The author stands for a ‘‘sociology of international law.’’ In this sense 
the book is dedicated to Max Huber. But he also strongly stands against 
a one-sided ‘‘sociologism.’’ Any attempt to reconstruct international law, 
departing from sociology, can only lead to confusion. For law is a norma- 
tive discipline. The student of ‘‘international relations’’ is occupied with 
the observation and explanation of these relations; his ends and methods 
are necessarily different from that of the international lawyer; the latter 
must know this material as indispensable for juridical elaboration, but 
he uses for such elaboration only certain materials; the law must aim at 
generality, simplicity, security; a certain formalism is, therefore, in- 
separable from the normative ends of law. 

There is a second argument against pure ‘‘sociologism’’: the law cannot 
be divorced from its moral inspirations; obligation is, in the last analysis, 
a moral problem; law, although different from ethics, flows from ethics. 

The science of international law cannot reconstruct it sociologically only, 
but it can look at the rules and practice of international law through a 
well-informed critique of realities; it can point out the political, economic, 
demographic elements which determine their formation and condition their 
effectivity. Such inquiry can reveal the dangerous abyss which the greater 
and greater politicization of international relations tends to establish 
between the principles and the practice of states. Only a devitalized in- 
ternational law can be produced by a science which cuts it from the one 
or the two of its vital sources: a moral inspiration which is capable of 
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elevating the international norms progressively above their positive, con- 
tingent expressions; and an exact observation which maintains them firmly 
in contact with life. 

Sociological studies, but no ‘‘sociologism’’; ‘‘realistic,’’ but absolutely 
opposed to the current ‘‘neo-realism’’—that is the author’s approach. And 
it is in this spirit that the book was written. The first part (pp. 13-91) 
reviews the development of political power in foreign affairs from the 
origin of the modern state to the present day, in practice and doctrine. 
The second part (pp. 93-161) deals with the general relations of power and 
law in international relations. The author comes to the conclusion that 
there is not yet a real ‘‘international community.’’ He points to the things 
that are lacking: the lack of common values, the lack of any effective pro- 
cedures of peaceful change (international law is ‘‘all too static’’), the 
lack of real collective security. He deplores ‘‘the de-personalization of 
man through technology,’’ the ‘‘crise des élites,’’ the unforeseeable ac- 
tions of ‘‘an ignorant and emotional public opinion,’’ the factor of amoral- 
ity, constituted by a cold calculation of chances and the anonymous 
nature of sacrifices. He points to the entry of foreign, non-European, 
ideologies, to the Soviet concept of international law. He gives an ex- 
tremely realistic criticism of the United Nations, ‘‘which, perhaps, is men- 
aced with a new failure.’’ He declares that the United Nations is at this 
time merely a symbol, not a realization of mankind’s hope for peace; that 
NATO, although necessary, shows the return to the practice of alliances 
and is the mirror of a profoundly divided world. 

The third part (pp. 163-389) reviews the principal norms of interna- 
tional law in the light of the author’s approach; the fourth part (pp. 391- 
436) deals with the judicial settlement of international conflicts. This 
reviewer agrees with the author in most points, although there are some 
attitudes (the author’s insistence that the coming into existence of states 
is ‘‘pre-juridical,’’ that any attempt at laws of war is ‘‘une entreprise sans 
issue’’ (pp. 68, 353)) which need to be challenged. 

Joser L. Kunz 


International Law Redefined. By Subimal Kumar Mukherjee. Calcutta: 
Uttarayan Ltd., 1954. pp. x, 166. 60 Rupees. 


This small book by the lecturer in international law at the University 
of Calcutta consists of a series of essays dealing with problems of the 
laws of war, reprisals, and neutrality, and with problems of the United 
Nations. The book takes its title from the first and longest essay. Every- 
where we note the fervent wish of the author to see a strong international 
law established, to see the realization of Willkie’s ‘‘One World,’’ dedicated 
under international law to the peace and prosperity of mankind. First of 
all, it seems to him necessary to re-define international law. With all the 
power at his command he wants to protest against international law as 
mere ‘‘power politics in disguise.’’ He recognizes that the world order is 
on the point of collapse on account of power politics, built on the atomic 
and hydrogen bombs. The United Nations may be dying; but all that 
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should not create an atmosphere of pessimism: Reason and justice must 
triumph over force. 

The redefinition of international law is necessary; it cannot be divorced 
from the needs of international society nor from the principles of justice 
and fairness. It must have a social, normative, and functional basis; it 
must be a just law, not a law of the victors. The ‘‘Leviathan’’ must be 
chained, sovereignty restricted, force put under law; individuals must fast 
become subjects of international law which, under the redefinition, is a 
‘law for equitable and just regulation of inter-unit relations within the 
world community.”’ 

While the author shows a full knowledge of Anglo-American literature 
on international law and relevant documents, and while his burning en- 
thusiasm and his good faith are unquestionable, two reservations must be 
made, one as to scientific correctness, the other as to political judgment. 

In the first respect, the author sometimes confuses wishes de lege ferenda 
with the lex lata. Although he condemns in one place ‘‘utopian schemes,’’ 
he praises in another place ‘‘utopia of today as the reality of tomorrow.”’ 
Certain interpretations of United Nations Charter norms are hardly tenable 
from a legal point of view. The oratorical phrase ‘‘we, the peoples of 
the United Nations’’ is here taken as a legal statement, making the San 
Francisco Conference ‘‘a conference of the peoples.’’ 

As far as political judgment goes, the author is clearly right when he 
states that the division of the world into two hostile blocs cannot make 
for peace. But he seems gravely mistaken, and hardly neutral and ob- 
jective, when he puts the blame for that exclusively on the shoulders of 
the West and, particularly, of the United States. While the Soviet Union 
and Communist China are nowhere defended, no reproach is anywhere 
voiced against them. But a whole essay (pp. 138-152) is dedicated to a 
very strong attack against NATO, in which he sees a ‘‘tragedy,’’ ‘‘the last 
nail to the coffin of the dying U.N.,’’ ‘‘a fatal stab in the back of the 
U.N.,’’ and, in view of the invocation of Article 51, ‘‘Power Politics in 
Guise of Law.’’ He states that ‘‘the assumption that Russia alone is 
guilty of bad dealing has yet to be proved by an impartial machinery.’’ 
He has also adverse remarks against the ‘‘ Pakistan-U. S. alliance,’’ against 
American non-recognition of the Communist government of China, and 
finds the key to the solution in the ‘‘emphasis on peaceful co-existence of 
the East and the West in a world wide enough to accommodate differing 
ideologies. ’’ 

JoseF L. Kunz 


Droit International et Souveraineté en U. R. 8. 8S. L’évolution de Vidéol- 
ogte juridique soviétique depuis la Révolution d’Octobre. By Jean-Yves 
Calvez. Paris: Librairie Armand Colin, 1953. pp. 300. 


This comprehensive analysis of Soviet ideology as it is related to inter- 
national law clarifies an important challenge which it makes to the non- 
Communist. Communism cannot win a state which does not abandon the 
horms, principles, and standards which our civilization has developed. 
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Marxians do not accept as bases of law the doctrines of general juris- 
prudence, custom refined by ethics, or any other frame of reference 
originating in the sense of justice. To them such law is vitiated by its 
‘‘elass’’ origin. ‘‘Law does not exist by itself,’’ said Lenin, and it is 
**nothing without policy,’’ added Vyshinskii (p. 165). International law 
is an instrument for realizing in international relations ‘‘the principles 
of democratic socialism.’’ Such dialectical assertions are fair notice that 
the Soviet ideologists aspire to make the rules serve their revolutionary and 
subversive aims. 

M. Calvez examines the whole range of Communist casuistry on the 
subject. His intimate use of the Russian literature, listed in 16 pages of 
bibliography, produces a precise and perspicacious record of the gropings 
of the pundits for an international law the Soviets can claim as their own. 
‘‘The Soviet ideology of the state, of law and of sovereignty has been 
developed to a point which seems to be self-contradictory,’’ he concludes 
(p. 279). Lack of an ethical framework is suggested as a cause of this 
sterility. He points out that Marx and his successors, as a mark of defer- 
ence to the ethical element in the human race, made their state the keeper 
of the ‘‘proletarian conscience,’’ which they have neither defined nor 
discovered. 

In a 30-page introduction M. Calvez neatly sets forth the Marxian 
dilemma in creating a multi-national Soviet Union as a state which, in the 
ideology, was bound to wither away and be reborn as a supranational 
proletarian community. Four chapters in his first part are devoted to the 
** Assaults Sustained by the Notion of State Sovereignty,’’ understood as the 
right to liberty. Eugene A. Korovin conceived an international law ‘‘in 
the period of transition,’’ the second edition of which (1924) is summar- 
ized. Eugene B. Pashukanis appeared next with an attempt to put into 
Communist doctrine the norms of international law adjusted to the concept 
of the struggle between the Communist and ‘‘capitalist’’ systems of polity. 
Both theses faded under criticism, with apologies by the authors, in 1936- 
1937. 

The current concept is examined in a second part of the book entitled 
‘The New Soviet Law: The Concept of Sovereignty, Basis of International 
Law,’’ which has been growing up since 19357. ‘‘There is not,’’ writes M. 
Calvez in summarizing it, ‘‘a single and universal international law to 
which the U.S.S.R. can hold by accepting unreservedly the same obliga- 
tions and the same juridical situations as the capitalistic states: it is pos- 
sible for it voluntarily to accept the same obligations but it always watches 
out for the possibility of finding itself in a different juridical situation.’’ 
The chief exponents of this position are Serge B. Krylov, Korovin in a 
fresh mood, Vsevolod N. Durdenevskii, Feodor I. Kozhevnikov, Iosif D. 
Levin and Andrei I. Vyshinskii. Their work appears in a series of in- 
struction manuals published since 1947 under the auspices of the Acad- 
emy Nauk. Krylov and Durdenevskii did a manual in 1946 and edited 
Mezhdunarodnoe Pravo for that Institute of Law in 1947,' though Korovin 


1 Review by Korovin reprinted in this JouRNAL, Vol. 43 (1949), p. 387. 
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was called in to revise its general theory in 1951. Kozhevnikov’s work 
apparently was approved, for he is the Soviet member of the International 
Court of Justice. But Vyshinskii as a combined statesman and jurist is 
the spearhead of the Soviet attack on international law, utilizing its 
tenets to forward Soviet intentions in the forum of the United Nations. 
His speeches on international politics and international law have been 
regularly collected and published. 

From M. Calvez’s detailed analysis of the Soviet writers it appears that 
international law does not stand in the way of Communists doing as they 
please. They are doughty protagonists of any rule that helps and stubborn 
antagonists of whatever rule hinders them. 

Denys P. MyYErs 


Historia del Derecho de Gentes. By Alejandro Herrero y Rubio. Valla- 
dolid: 1954. pp. 406. 


The book under review was written by the Professor of International 
Law at the University of Valladolid as a textbook. After a brief survey 
of regional international laws in antiquity and in India (but not in 
China), he gives a full picture of the communitas Christiana of medieval 
Europe and of the formation of the present pluralistic international com- 
munity by the decentralization of that medieval community. 

The development since the sixteenth century is, as in most works of this 
type up to now, treated as a combination of a survey of historical de- 
velopments conditioning the growth of international law and of the history 
of the science of international law. The outstanding feature of this work 
is the broad place and the detailed investigation given to the Spanish 
School. The representatives of the ‘‘classical’’ Spanish School (Vitoria, 
in whom he correctly sees ‘‘the father of international law,’’ Domingo de 
Soto, Vazquez de Menchaca, Suarez, Luis de Molina, Baltasar de Ayala) 
are discussed in great detail. Particularly interesting is the long study 
(pp. 110-212) of the Spanish science of international law during the 
eighteenth century, largely unknown abroad, including José de Olimeda 
y Leon, author of the first treatise on international law in Spanish, and the 
critical evaluation of their shortcomings and their merits. Here the author 
moves in the field of his own original research, as testified by his earlier 
publications and his recent lectures at the Hague Academy of Interna- 
tional Law. 

JoseF L. Kunz 


The Law of the Air. By Sir Arnold Duncan MeNair. Second edition by 
Michael R. E. Kerr and Robert A. MacCrindle. London: Stevens & 
Sons Ltd., 1953. pp. xxiv, 500. Index. $10.10. 


The first edition of this book, published in 1932, was a notable product of 
British legal scholarship, marked by lucidity of thought and expression, 
acuteness of analysis, and a minimum of speculation. The new edition, 
which is twice as long, adheres to the original concept of the work. Atten- 
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tion remains centered on English private law. The reader is impressed, 
however, by the impact of international conventions on the development 
of English air law even in its strictly domestic aspects. For example, the 
Carriage by Air (Non-International Carriage) Order, 1952, has made the 
provisions of the Warsaw Convention applicable, with some modifications, 
to air transportation not covered by the convention, including that which 
takes place entirely within the United Kingdom. The tendency to assimi- 
late domestic air law to international conventions, which is noticeable in 
other countries as well (see, e.g., the Argentine Aeronautical Code of 1954), 
may yet produce substantial uniformity in some branches of private air 
law, domestic and ‘‘international,’’ throughout the world. 

The editors of the second edition have on the whole done an excellent 
job in bringing the book up to date. Such inaccuracies and infelicities 
of expression as occur are largely confined to matters peripheral to the 
main theme. For example, one is perplexed by the unexplained and un- 
qualified assertion, in the section on nationality of aircraft, that a state 
is ‘‘responsible to other States for the conduct’’ of ships and aircraft which 
‘‘belong’’ to it (p. 235). The context suggests that the editors are here 
referring to ships or aircraft which have the nationality of the state in 
question, rather than those which are owned or operated by the state 
itself. No authority is given for this sweeping attribution of absolute 
liability to a state. Also questionable is the view that ‘‘cabotage in air 
law is simply an affirmation of the principle of national sovereignty over 
air space’’ while ‘‘the cabotage known to maritime law rather constitutes 
an exception to the normal principle of the freedom of the seas’’ (p. 256). 
It would rather seem that in both cases cabotage is based on the state’s 
sovereignty over its land territory, within which the passengers or cargo 
are taken on and discharged, and has no necessary connection with either 
sovereignty over airspace or with any restrictions upon the freedom of the 
seas. The editors display, furthermore, some lack of familiarity with 
American law (e.g., in asserting that there is an obligation to register air- 
craft ‘‘in one of the states,’’ p. 116). The framework of administrative 
law within which the British air carriers operate is surveyed very sketchily. 
The reader looks in vain for any mention of the subsidies granted to the 
Air Corporations or for an explanation of the legal basis of the recent 
phenomenal growth of the ‘‘independent’’ air transport services. 

Despite minor shortcomings, the new edition continues to serve ad- 
mirably the purpose of providing a clear and concise statement of the 
English private law of the air. It should be particularly useful to the 
student and the foreigner. 

Ouiver J. LissiIrzyN 


The Anglo-Iranian Oil Dispute of 1951-1952: A Study of the Réle of Law 
in the Relations of States. By Alan W. Ford. Berkeley and Los Angeles: 
University of California Press, 1954. pp. xii, 348. Index. $4.00. 


One of the causes célébres of our times, the Anglo-Iranian oil dispute, 
has found a capable chronicler and interpreter. In a highly readable 
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account, Mr. Ford traces the development of the dispute and the various 
attempts to settle it. He stops with the decision in which the International 
Court of Justice upheld Iran’s objection to its jurisdiction, and thus does 
not cover the later phases of the controversy and its actual settlement in 
1954. The author’s interests, however, are not those of an historian, but of 
a lawyer and political scientist, and the historical account is followed by 
an analysis of the rdle which international law played or could have played 
in the dispute. Both the International Court of Justice and the Security 
Council are taken to task for what the author regards as their failure to 
assert and strengthen the rule of law. 

Mr. Ford believes that the Court erred in its choice between two possible 
interpretations of the Iranian acceptance of the ‘‘optional clause,’’ and 
thus missed an opportunity to demonstrate its own ability to settle inter- 
national disputes ‘‘fairly and effectively.’’ Here the author—in addition 
to taking an unduly restrictive view of the admissibility of extrinsic evi- 
dence in the interpretation of international instruments (p. 171)—makes 
some very large assumptions. One of these seems to be that even if Iran 
failed to obey an adverse decision, the rule of law would have been some- 
how strengthened. But just how does an ineffective decision serve to 
strengthen the rule of law or to inspire confidence in the ability of the 
tribunal to settle disputes effectively? A related and even larger as- 
sumption, running throughout the book, is that ‘‘world public opinion,”’ 
whatever that is, sets a high value on the compliance by states with inter- 
national law. 

Mr. Ford’s grievance against the Court impels him to imply that it is 
largely useless if it does not try to impose its authority on unwilling states 
(p. 179). In the very next sentences, however, he in effect contradicts 
himself by making the rather dubious assertion that the paucity of de- 
cisions in contentious cases has prevented the International Court from 
contributing as much to the development of international law as the 
Permanent Court of International Justice did. It suffices to recall here 
that many of the contentious cases in which the Permanent Court made 
its greatest contributions were submitted to the Court by the voluntary 
agreement of the parties. Surely a standing court of arbitration, if that 
is what the International Court of Justice is fated to be, is not useless! 

Mr. Ford’s strictures on the failure of the Security Council to take 
decisive action in the dispute or at least to take a vote on a strong resolu- 
tion even if it failed of adoption, and his proposal that the Council act as 
sheriff in compelling the restitution of improperly nationalized foreign 
properties, seem to stem from some misconceptions of the nature of the 
Security Council and of the society of states in which it operates. Despite 
an occasional caveat about political realities, the author comes all too close 
to mistaking the Council for a collective body capable of having a mind of 
its own and of dealing with disputes on their legal merits. In reality, the 
Council is a somewhat fortuitous assemblage of eleven states, each intent 
on protecting its own interest. And, again, it is not apparent how the 
taking of a vote, which was bound to reveal disagreement, could have 
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strengthened the rule of law or the prestige of the United Nations. In 
this connection, the author, in an otherwise informative and generally 
accurate survey of practice and opinion bearing on the problem of na- 
tionalization in international law, tends to exaggerate the degree of con- 
sensus in the non-Communist world with respect to the formula requiring 
‘‘prompt, adequate and effective compensation.’’ The division of opinion 
at the Hague Codification Conference of 1930 was much closer than the 
author indicates, and probably only the absence of many Latin American 
states prevented the ‘‘equality’’ doctrine from obtaining a majority. The 
author, furthermore, fails to mention the recurrent clashes on this issue 
at international gatherings such as the Bogota Conference of 1948 or the 
adoption in 1952 by two-thirds of the U.N. General Assembly of a resolution 
widely interpreted as approving nationalization even without full compen- 
sation. Mr. Ford admits that in virtually none of the major settlements 
growing out of nationalization measures in recent decades—to which the 
Anglo-Iranian settlement can now be added—was the ‘‘pre-1914 norm’’ 
effectively applied, but fails to explore fully the legal implications of this 
fact or his own assumptions as to what constitutes a norm of international 
law. In what sense is the norm still valid if it neither describes accurately 
what has happened in the recent past nor predicts reliably what is likely 
to happen in the foreseeable future? The author, indeed, suggests that 
even the International Court of Justice might consider the norm antiquated 
(p. 229). 

All in all, Mr. Ford’s work is an important book for all international 
lawyers, and required reading for those grappling with the problems of 
protection of foreign investments. It is well edited and printed, although 
it is surprising to see Reza Khan’s title persistently spelled as ‘‘Kahn.”’ 


OLIVER J. LISSsITZYN 


Military Tribunals and International Crimes. By John Alan Appleman. 
Indianapolis: Bobbs-Merrill Co., 1954. pp. xvi, 422. Index. $8.00. 


In this expertly written book, a distinguished member of the Illinois 
Bar, President of the Federal Insurance Council, looks at the entire com- 
plex of the war crimes trials as a practicing lawyer. Covering an enormous 
body of material, he deals with the Niirnberg and Tokyo international 
tribunals, the other 12 Niirnberg cases, and many proceedings held before 
military commissions and other tribunals of various nations. He discusses 
the substantive law, the procedure, and the personalities involved, and 
summarizes the indictments and judgments. He skillfully blends descrip- 
tion with analysis, always paying much attention to defense arguments. 

The first two thirds of the work are devoted to the Niirnberg Interna- 
tional Military Tribunal, giving equal space to the fundamental questions 
of substantive law (violations of the laws and customs of war; crimes 
against humanity; aggressive war; conspiracy; the ex post facto and 
respondeat superior arguments, etc.) and to its procedure and rules of 
evidence (the position of the judges, the prosecution, the defense counsel, 
defendants, and witnesses; admissibility of documentary evidence, etc.). 
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The other trials are then reviewed in the light of the conclusions he has 
reached on the first Niirnberg case, but new problems which were posed 
by the other trials are discussed on their own merits. There is also a lucid 
short chapter on the pertinent rulings of the United States Supreme 
Court. 

After a critical scrutiny conducted with the eye of an American prac- 
titioner, Appleman finds only few and relatively minor flaws; on the whole, 
he is satisfied both with the legality and fairness of the trials. At the 
same time, he makes certain recommendations for perfecting proceedings of 
this kind. In his compact presentation, the trials come to life; and the 
work is recommended for a succinct orientation on this important and com- 
plex subject. 

The subject being so complex, any reviewer would find himself in disa- 
greement with the author on some points. This reader would only venture 
two observations. At one point Appleman suddenly poses the ‘‘philo- 
sophical question’’ whether ‘‘talk about the rules of war, as correct as it 
may be legalistically,’’ is not ‘‘an absurd anachronism’’ (p. 232). This 
suggestion is of course untenable, and contradicts his entire book. He 
appears to speak facetiously, carried away by indignation against war 
itself, as indicated by his preceding qualification, ‘‘If war is to be condoned 
at all. . .’’ and his immediate addition: ‘‘If humanity is to survive . 
the only solution to the problem is the absolute prevention of war.’’ 
Secondly, in the Introduction the author says that in Niirnberg ‘‘certain 
organizations [e.g., the Nazi leadership corps, the SS guards, ete.] were 
indicted as criminal groups to establish the principle of collective guilt’’ 
(p. viii). That this was not so is shown by the author himself in his 
analysis of conspiracy and collective responsibility (Ch. VIII, pp. 40-45). 


JoHN H. E. Frrep 


Foreign Relations of the United States. Diplomatic Papers, 1936. Vol. 
I: General; British Commonwealth, pp. Ixxvi, 892, $4.25; Vol. II: 
Europe, pp. xev, 853, $4.25; Vol. III: The Near East and Africa, pp. 
Ixi, 542, $3.00; Vol. IV: The Far East, pp. xcii, 1012, $4.50; Vol. V: 
The American Republics, pp. xevi, 992, $4.50. Washington: Government 
Printing Office, 1953 (Vols. I, III) and 1954 (Vols. II, IV, V). Index 
for each volume. 


Events in Spain, Ethiopia, and the Far East, as well as the general situa- 
tion in Europe, made the year 1936 one of considerable uneasiness but, so 
far as the United States was concerned, the year was not one of far-reaching 
commitment for world security. The Ambassador in Germany could report 
the ‘‘real joy’’ in that country ‘‘at the United States absolute neutrality’’ 
(Vol. I, p. 196). The American Ambassador to France could warn a 
representative of the French Foreign Ministry ‘‘not to base his foreign 
policy or any part of it on an expectation that the United States would 
ever again send troops or warships or floods of munitions and money to 
Europe’’ (Vol. II, p. 580). 
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International economic relations were far from encouraging. In April 
the Secretary of State told the British Ambassador that the whole structure 
of international finance and commerce was lying virtually prostrate, with 
no concern as to its restoration save by the espousal of the economic pro- 
gram which the United States Government had been strenuously support- 
ing during the preceding two years (Vol. I, p. 651). 

In the record of the year’s diplomacy there is an occasional reference to 
generally recognized principles of international law (as in Vol. III, p. 2, 
and Vol. V, pp. 528, 760-761 and 829), but considerations other than legal 
ones also played a part. In a dispatch of February 7 the Ambassador to 
Japan reported that the United States was faced with ‘‘certain in- 
escapable facts’’ with which it was ‘‘becoming increasingly impracticable 
to deal on a legal, moral or idealistic basis.’’ He did not feel that the 
United States should ‘‘scrap its time-honored belief in the principle of 
the inviolability of treaties and in the moral and idealistic standards which 
it has traditionally championed,’’ but suggested that the country in dealing 
with Japan could ‘‘no longer rely on those principles and standards’’ and 
must ‘‘supplement them in whatever effective way may command [sic] 
itself’’ (Vol. IV, p. 43). He concluded the same dispatch with the ob- 
servation that ‘‘To shape our foreign policy on the unsound theory that 
other nations are guided and bound by our own present standards of inter- 
national ethics would be to court sure disaster’’ (ibid., p. 49). 

With respect to other geographical areas there was occasion for alertness 
to Soviet moves as well as regard for the sensibilities of friendly nations. 
From the American Embassy in Moscow came a report of the Soviet 
leaders’ view, in connection with the civil strife in Spain, that, if the Soviet 
Union was to continue to maintain hegemony over the international revolu- 
tionary movement, it must not hesitate in periods of crisis to assume the 
leadership of that movement (Vol. II, p. 461). In the Western Hemi- 
sphere the ‘‘Good Neighbor’”’ policy was becoming firmly established; an 
Assistant Secretary of State, in a memorandum concerning the Central 
American Republics, expressed concern that the United States should 
create the impression, not that the American Government was assuming a 
**sterile policy of aloofness,’’ but rather that it wished to carry out ‘‘a 
policy of constructive and effective friendship solely provided that neither 
this government nor its representative are drawn into any domestic con- 
cerns of any one of the Central American republics’’ (Vol. V, p. 131). 

Among the numerous questions in the year’s diplomacy having some 
special interest for the international lawyer were recognition of the Italian 
conquest of Ethiopia (Vol. III, pp. 162, 178, 242, 248), the effect of this 
conquest upon American Protestant missionary work in Ethiopia (ibid., 
pp. 322-323, 327-330), methods of paying for foreign-owned property 
which had been expropriated (Vol. V, p. 705), modes of recognition of 
new governments (tbid., pp. 863-867), asylum in diplomatic establishments 
(Vol. II, p. 737), taxation of Americans in the Far East in connection 
with land-holding under perpetual leases (Vol. IV, pp. 656, 662, 964), 
what constitutes intervention (Vol. V, pp. 817, 820, 850), and the use of 
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state authority beyond the traditional limits of territorial waters (Vol. 
I, p. 731, Vol. V, pp. 527, 530-531, 758-759, 764-770). 

The reader gets a general impression of the great quantity of material 
covered in these volumes, even though in the case of at least one small 
country the record for the year consists of little more than a list of 
treaties, the texts of which may be found elsewhere (Vol. V, pp. 855-857). 
With the increasing number of volumes, the need becomes more apparent 
for a cumulative index; the last such index, published in 1941, covered 
the period 1900 to 1918. 

RoBERT R. WILSON 


Rechtsfragen der Europidischen Einigung. By Rudolf L. Bindschedler. 
Basel: Verlag fiir Recht und Gesellschaft, A. G., 1954. pp. xxviii, 424. 
Sw. Fr. 53. 


Under the assumption that the organs of European unification will con- 
tinue to grow, Professor Bindschedler compiled this volume on the legal 
implications of European integration. It is to Professor Bindschedler’s 
credit, however, that he himself, in the book’s concluding section, doubts 
the probability of the European Defense Community and the European 
(Political) Community ever becoming realities in their present terms. 
It may now be assumed that this doubt has been sustained, which unfortu- 
nately makes those sections of his book devoted to this problem of purely 
academic interest. 

Professor Bindschedler’s book is arranged in four parts, two of which 
(the introduction and conclusion) are devoted to the political atmosphere 
surrounding the cause of European unification following the second World 
War. Section Two is devoted to discussions in abstract of the legal prin- 
ciples being developed, while Section Three discusses the various European 
institutions (OEEC, EPU, Council of Europe, Coal and Steel Community, 
EDC and EPC) in detail, making a political science as well as an interna- 
tional law analysis. The political scientist will be most interested in the 
interrelationship of the various organs which is extensively developed in 
the volume. 

From the point of view of international law, two problems emphasized 
by Professor Bindschedler deserve special mention. The first of these 
concerns the problem of parliamentary control. Dr. Bindschedler holds 
that the Council of Ministers of the CSC, EDC or EPC can make decisions 
within the framework of the treaty which are applicable in the various 
member states without further ratification. This is a major change as 
compared with other organs where members are delegates working under 
instructions, as the Councils unquestionably are. 

The other problem concerns the question of conflicting treaties, 4.e., 
conflicts between the treaties establishing the organs of European unifica- 
tion (and the action of the organs) and the existing treaties between mem- 
ber states and third parties. While there are many such conflicts, the 
one most clearly singled out is the possible conflict between the EDC 
Treaty and the Franco-Soviet Alliance. Obviously, such questions deserve 
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further clarification in the light of world conditions and under the prin- 
ciple of rebus sic stantibus. 
RIcHARD STRAUS 


Die Idee des Ewigen Friedens. By Hans-Jiirgen Schlochauer. Bonn: 
Ludwig Réhrscheid, 1953. pp. 236. 


The author, presently Dean of Frankfurt University School of Law, and 
recently appointed German member of the German-Israeli Court of Arbi- 
tration, defines the aim of his book in the subtitle: A Survey of the Idea 
and Growth of the Concept ‘‘Securing the Peace’’ (Friedenssicherungsge- 
danke), based upon a selection of source material. In other words, Schloch- 
auer presents us with a reader in international law, and a very welcome 
one indeed. 

About 56 pages of the book are dedicated to a description or a history 
of the concept of ‘‘peace.’’ Not only is this historical essay very complete, 
but the author proves that he is a well-read man. He does not restrict 
his discourse to the strictly juridical literature in the field—aside from 
describing the efforts of statesmen and legislators—but deals with all 
the more important pieces of literature advocating organized international 
peace. The historical approach is maintained and Dr. Schlochauer leads 
us from hoary antiquity down to the present time. 

Perhaps a very small omission should be pointed out immediately, for a 
reader not familiar with the subject of international law may get an in- 
correct impression. On page 50 Schlochauer states correctly that in the 
United Nations Security Council important decisions are to be made by an 
affirmative vote of the majority, the permanent members concurring. 
Since the United Nations Charter is not included in Schlochauer’s book, 
probably because it is well known and almost the standard appendix of 
every modern textbook on international law, it seems fitting to point out 
that, according to Article 27 of the Charter, decisions in procedural mat- 
ters do not require the unanimity of the permanent members; there can be 
no doubt that highly important subjects may fall under the term ‘‘pro- 
cedural matters.”’ 

Teachers and students will find the following authors well represented 
in this anthology of international law and the peace movement: Aurelius 
Augustinus, Pierre Dubois, Georg v. Podiebrad, Erasmus, Sully, Crucé, 
William Penn, St. Pierre, Kant, Ladd, Victor Hugo, and Woodrow Wilson. 
There are furthermore included the Covenant of the League of Nations, 
the Briand-Kellogg Pact, the Atlantic Charter, and—of especial interest to 
the American reader, since the original texts are less known in this country 
—the Convention for European Economic Co-operation, and the Statute 
of the Council of Europe.’ The texts are printed in the original language 
with a German translation on the opposite page. An excellent and com- 


plete bibliography closes the book. 
RosBert RIE 


1 Published in this JouRNAL, Supp., Vol. 43 (1949), pp. 94, 162. 
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